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Honorable Mylan R. Engel

Attorney, Mobile County Personnel Board

Post Office Box 1045

Mobile, Alabama 36633-1045



Mobile County - Merit System – Compensation – Personnel Boards



If a budgeting authority chooses to exercise its discretion to establish pay ranges, salary steps, and number of steps for any given class under section XI of Act 2004-105, such action must be submitted to the Mobile County Personnel Board (“Personnel Board”), which shall schedule a public hearing and shall thereafter adopt, modify, or reject such plan.  Upon the affirmative vote of the Personnel Board, such pay ranges, salary steps, and number of steps shall then become a part of the Personnel Board pay plan.



Dear Mr. Engel:



	This opinion of the Attorney General is issued in response to your request on behalf of the Mobile County Personnel Board.





QUESTIONS



(1)	Does the language in the amended act allow the budgeting authority to override the pay plan adopted by the Personnel Board and arbitrarily establish pay ranges, salary steps, and number of steps without any oversight, control, or approval of the Personnel Board?



	(2)	Do the provisions of the laws and rules of the Personnel Board dealing with the pay plan (section XI) of Act 470 and Rule V of the rules promulgated by the Personnel Board continue to remain valid and enforceable for all jurisdictions that do not choose to establish their own pay plan?



	(3)	If a jurisdiction adopts its own pay plan for certain of its employees, can such jurisdiction follow the pay plan adopted by the Personnel Board for all of its remaining employees not covered by its own pay plan?



	(4)	When a budgeting authority presents the Personnel Board with its own pay plan for certain employees, can the Personnel Board call for a public hearing to be held by the Personnel Board after due notice is given before such pay plan becomes effective?





FACTS AND ANALYSIS



	To answer your questions, this Office must consider the two acts that con�trol.  The Mobile County Personnel Board was created by Act 470 of the 1939 Local Acts of Alabama.  The Personnel Board regulates all individuals in the classified service in Mobile County by civil service rules, regulations, and prac�tices and has been fully functional for the past 64 years.



	Section XI of Act 470 deals with the pay plan of the Personnel Board and reads as follows:



	Section XI. PAY PLAN:  After consultation with Appointing Authorities and/or other officers, the Director shall prepare and recommend to the Board a Pay Plan for all employees in the Classified Service.  Such Pay Plan shall include, for each class of positions, a minimum and a maximum rate not inconsistent with such rate or rates as may otherwise in specific instances be fixed by law.  In establishing such rates, the Director shall give consideration to the experience in recruiting for positions in the Classified Service, the prevailing rates of pay for the services performed, and for com�parable services in public and private employment, liv�ing costs, maintenance or other benefits received by employees, and the County’s and the City’s financial condition and policies.  Such Pay Plan shall take effect when approved by the Board.  Amendments thereto may, from time to time, be made in the same manner and/or upon motion of the Board.  Each employee in the Clas�sified Service shall be paid initially at the minimum rate set forth in the Pay Plan for the class of positions in which he is employed.  The raising or lowering of the pay of an individual within the maximum and minimum rate shall be done upon the request of the Appointing Authority, with a similar recommendation by the Director, and the approval of the governing body.



1939 Local Ala. Acts No. 470, 298, 307.



	In the 2004 Session of the Alabama Legislature, however, Act 470 was amended by Act 2004-105, which was approved on April 8, 2004.  Act 2004-105 amended section XI of the pay plan and reads as follows:



	Section XI. PAY PLAN:  After consultation with appointing authorities, or other officers, or both, the director shall prepare and recommend to the Board a pay plan for all employees in the classified service. The pay plan shall include, for each class of positions, a minimum and a maximum rate not inconsistent with the rate or rates as may otherwise in specific instances be fixed by law.  In establishing the rates, the director shall give consideration to the experience in recruiting for positions in the classified service, the prevailing rates of pay for the services performed, and for com�parable services in public and private employment, liv�ing costs, maintenance or other benefits received by employees, and the county’s and cities’ financial con�dition and policies.  The pay plan shall take effect when approved by the board.  Amendments thereto may be made from time to time in the same manner or upon motion of the board, or both.



2004 Ala. Acts No. 2004-105 (emphasis added).  The above paragraph is identi�cal to section XI of Act 470.  The following paragraph, however, was inserted in the amended act immediately following the above-quoted paragraph:



The budgeting authority for each Appointing Authority may establish pay ranges, salary steps and number of steps for any given class provided that parity is continued for public safety employees and that the ranges, salary steps and number of steps are not less than those established by the Personnel Board.



Id.  This second paragraph allows the budgeting authority for an appointing authority, rather than the director of the Personnel Board, to establish and rec�ommend to the Personnel Board a pay plan for certain employees.  An examina�tion of the laws and rules of the Personnel Board under Act 470 conclusively establishes that the Board is given vast powers to administer and implement these laws and rules.  



	Section VII(b) of Act 470 provides for duties of the Board and reads as follows:



It shall be the duty of the Board as a body:  



. . . .



3.	After a Public Hearing or Hearings to adopt, modify, or reject such Classification and Com�pensation Plans for the Classified Service together with Rules for their administration, as may be recommended by the Director after a thorough survey by him of the personnel and departmental organizations included in such plan or plans.



1939 Local Ala. Acts No. 470, 298, 304, as amended by 1936 Ala. Acts No. 36, 1965 3rd Sp. Sess., 246, 249, and 1986 Ala. Acts No. 86-479, 910, 913.



	Standing alone, the second paragraph under section XI of the pay plan, giving the budgeting authority the power to establish pay ranges, etc., is not a complete legislative pronouncement.  To understand this legislative scheme, section XI of Act 2004-105 must be read in pari materia with the provisions of the Personnel Board law of longstanding found in Act 470.  When read in pari materia, the permissive nature of the second paragraph of section XI of Act 2004-105 appears to give the budgeting authority of the various appointing authorities power to establish pay ranges and salary steps for any given class, but such action cannot be taken independently of the Personnel Board.  The first paragraph of section XI of Act 2004-105, which is identical to the first paragraph of section XI of Act 470, requires the Director of the Personnel Board to recom�mend to the Personnel Board a pay plan for all employees in the classified ser�vice.  That paragraph also refers to the director’s authority in establishing the rates; however, the director’s rates do not take effect until approved by the Personnel Board.  Although the second paragraph of section XI of Act 2004-105 gives permission to the budgeting authority to establish pay ranges and salary steps of any given class, such action becomes a part of the Personnel Board pay plan and can only take effect when approved by the Board.  Further, all amendments or changes in the pay plan can only take effect when approved by the Personnel Board.



	Even though the budgeting authority may establish pay ranges and salary steps for a given class, such action is subject to a public hearing and review of the Director and the Personnel Board, and when approved by the Personnel Board, becomes a part of the pay plan of the Personnel Board.  Anything less would paralyze the operation of a quasi-judicial tribunal designed for high and worthy aims.  Jordan v. City of Mobile, 260 Ala. 393, 401, 71 So. 2d 513, 520 (1954).



	In speaking of the objects and purposes sought to be accomplished by the Civil Service Act, Act 470, the Supreme Court of Alabama, quoting from the case of City of Birmingham v. Wilkinson, 239 Ala. 199, 194 So. 548 (1940), said as follows: 



The one dominating purpose and thought of the law�makers, in adopting the act now before us, was to secure greater economy and a better and more efficient administration of the affairs of the counties and cities affected by the act.



It is none the less true that as a means to these ends Merit System Acts look to security of the faithful officer or employee, in the permanence of his employ�ment, at least for the period prescribed by law, and to getting away from the spoils system with its evils in the matter of efficiency and economy, and in the building of the political machine.



Id. at 554.



This Office is persuaded that the more fundamental and all embracing public interest sought to be preserved by the Personnel Board act adopted by the Legislature in 1939 (Act 470) is to continue to provide an orderly procedure for the uniform administration and enforcement of the Civil Service Law, to main�tain classification and pay plans for all merit system employees, to continue to provide an orderly procedure for the uniform administration and enforcement of the Civil Service Law, and that it is the overriding public interest that should govern here.



	When two considerations that are both in the public interest collide and cannot be reconciled, then the larger and more fundamental public interest must prevail.  Ginsberg v. Union Cent. Life Ins. Co., 240 Ala. 299, 304, 198 So. 855, 858 (1940). Furthermore, both acts must be read in pari materia, and neither can stand alone.  Kinard v. Jordan, 646 So. 2d 1380, 1383 (Ala. 1994).





CONCLUSION



	It is the opinion of this Office that, based on the foregoing analysis, if a budgeting authority chooses to exercise its discretion to establish pay ranges, salary steps, and number of steps for any given class under section XI of Act 2004-105, such action must be submitted to the Personnel Board, which shall schedule a public hearing and shall thereafter adopt, modify, or reject such plan.  Upon the affirmative vote of the Personnel Board, such pay ranges, salary steps, and number of steps shall then become a part of the Personnel Board pay plan.

	

I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Brenda Smith of my staff.



Sincerely,



TROY KING

Attorney General

By:







BRENDA F. SMITH

Chief, Opinions Division
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