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The Alabama Board of Pardons and Paroles may purchase medications for indigent “transition center” residents.





Dear Mr. Segrest:





	This opinion of the Attorney General is issued in response to your request on behalf of the Alabama Board of Pardons and Paroles.








QUESTION





	May the Alabama Board of Pardons and Paroles (“Board”) purchase medications for indi�gent “transition center” residents?








FACTS AND ANALYSIS





	Your request states that the Board operates a “transition center” for parolees and probationers who are deemed to require a structured tran�sition from prison to the community.  You further state that they live at the center and attend classes and participate in programs designed to facilitate their transition before they are transferred to community super�vision.  They are not employed while there.





	This Office understands that the center operates as a community residential facility under section 15-22-30 of the Code of Alabama.  Ala. Code § 15-22-30 (1995).  That statute and the other Board statutes are silent regarding the Board’s authority to provide medical treatment to residents.





	In contrast, the Alabama Department of Corrections has a statutory obligation to provide medical treatment to inmates.  This Office has explained that “[t]he Department is charged with the care and custody of prison inmates . . . and with the responsibility of providing for inmate health needs.  Code of Alabama 1975, § 14-1-8(a)(1,6).”  Opinion to Hon�orable Freddie V. Smith, Commissioner, Department of Corrections, dated August 19, 1985, A.G. No. 85-00470 at 1-2.  In addition, the Alabama Court of Civil Appeals has recognized the inmate’s constitutional right to medical treatment.  Perry v. State Dep’t of Corrections, 694 So. 2d 24 (Ala. Civ. App. 1997), citing Estelle v. Gamble, 429 U.S. 97 (1976).





	The United States Supreme Court has not extended Estelle to the parole or probation setting.  Research reveals only one case that has done so, albeit indirectly.  In Jones v. Moore, 986 F.2d 251 (8th Cir. 1993), the United States Court of Appeals for the Eighth Circuit considered a dis�crimination claim by a parolee against the Missouri Parole Board for interfering with his attempts to receive medical care while at a halfway house.  Although the court ultimately ruled in favor of the Parole Board based on a lack of evidence, it initially found that a proper claim for relief was stated under Estelle.  Id. at 253.





	A review of the rationale of Estelle is helpful.  The United States Supreme Court addressed Estelle and its progeny in DeShaney v. Winnebago County Dep’t of Social Services, 489 U.S. 189 (1989), stating as follows:





[I]n certain limited circumstances the Constitu�tion imposes upon the State affirmative duties of care and protection with respect to particular individuals.  In Estelle v. Gamble, 429 U.S. 97, 97 S.Ct. 285, 50 L.Ed.2d 251 (1976), we recog�nized that the Eighth Amendment’s prohibition against cruel and unusual punishment, made applicable to the States through the Fourteenth Amendment’s Due Process Clause, Robinson v. California, 370 U.S. 660, 82 S.Ct. 1417, 8 L.Ed.2d 758 (1962), requires the State to provide adequate medical care to incarcerated prisoners.  429 U.S., at 103-104, 97 S.Ct., at 290-291.  We reasoned that because the prisoner is unable “ ‘by reason of the deprivation of his liberty [to] care for himself,’ ” it is only “ ‘just’ ” that the State be required to care for him.  Ibid., quoting Spicer v. Williamson, 191 N.C. 487, 490, 132 S.E. 291, 293 (1926).


	In Youngberg v. Romeo, 457 U.S. 307, 102 S.Ct. 2452, 73 L.Ed.2d 28 (1982), we extended this analysis beyond the Eighth Amendment set�ting, holding that the substantive component of the Fourteenth Amendment’s Due Process Clause requires the State to provide involuntarily com�mitted mental patients with such services as are necessary to ensure their “reasonable safety” from themselves and others.  Id., at 314-325, 102 S.Ct., at 2457-2463; see id., at 315, 324, 102 S.Ct., at 2457, 2462 (dicta indicating that the State is also obligated to provide such individu�als with “adequate food, shelter, clothing, and medical care”).  As we explained: “If it is cruel and unusual punishment to hold convicted crimi�nals in unsafe conditions, it must be unconstitu�tional [under the Due Process Clause] to confine the involuntarily committed--who may not be punished at all--in unsafe conditions.”  Id., at 315-316, 102 S.Ct., at 2457-2458; see also Revere v. Massachusetts General Hospital, 463 U.S. 239, 244, 103 S.Ct. 2979, 2983, 77 L.Ed.2d 605 (1983) (holding that the Due Process Clause requires the responsible government or govern�mental agency to provide medical care to sus�pects in police custody who have been injured while being apprehended by the police).


. . . .


Taken together, [these cases] stand only for the proposition that when the State takes a person into its custody and holds him there against his will, the Constitution imposes upon it a corre�sponding duty to assume some responsibility for his safety and general well-being.  See Youngberg v. Romeo, supra, 457 U.S., at 317, 102 S.Ct., at 2458 (“When a person is institu�tionalized--and wholly dependent on the State[,] . . . a duty to provide certain services and care does exist”).  The rationale for this principle is simple enough:  when the State by the affirma�tive exercise of its power so restrains an indi�vidual’s liberty that it renders him unable to care for himself, and at the same time fails to provide for his basic human needs--e.g., food, clothing, shelter, medical care, and reasonable safety--it transgresses the substantive limits on state action set by the Eighth Amendment and the Due Process Clause.  See Estelle v. Gamble, supra, 429 U.S., at 103-104, 97 S.Ct., at 290-291; Youngblood v. Romeo, supra, 457 U.S., at 315-316, 102 S.Ct., at 2457-2458.  The affirma�tive duty to protect arises . . . from the limita�tion which it has imposed on his freedom to act on his own behalf.  See Estelle v. Gamble, supra, 429 U.S., at 103, 97 S.Ct., at 290 (“An inmate must rely on prison authorities to treat his medi�cal needs; if the authorities fail to do so, those needs will not be met”).  In the substantive due process analysis, it is the State’s affirmative act of restraining the individual’s freedom to act on his own behalf--through incarceration, institu�tionalization, or other similar restraint of per�sonal liberty--which is the “deprivation of lib�erty” triggering the protections of the Due Process Clause . . . .





Id. at 198-200 (emphasis added).  Here, parolees and probationers live at the transition center as a condition of their parole and probation.  The programs they participate in preclude them from seeking employment.  Because the State, through the Board of Pardons and Parole, restrains the personal liberty of indigent residents such that they cannot provide for their own medical treatment, it is the opinion of this Office that the United States Supreme Court would likely conclude that the Board is con�stitutionally required to provide their medical care.








CONCLUSION





	The Alabama Board of Pardons and Paroles may purchase medica�tions for indigent “transition center” residents.





	I hope this opinion answers your question.  If this Office can be of further assistance, please contact Ward Beeson of my staff.





Sincerely,





TROY KING


Attorney General


By:











BRENDA F. SMITH


Chief, Opinions Division
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