�



Honorable Martin A. Ramsay


Executive Director


Alabama Crime Victims Compensation 


   Commission


Post Office Box 1548


Montgomery, Alabama 36102-1548





Crime Victims Compensation Commission - Crimes and Offenses – Terrorism





The Alabama Crime Victims Compensation Commission (“Commission”) should not cover a claim if the claimant’s injuries result from an act of war.





In determining whether a claimant’s injuries result from an act of international terrorism, rather than an act of war, the Commission should consider the circumstances surrounding the injury, including: (1) whether a state of war exists; (2) whether the claimant was where he or she was as part of a unit and pursuant to orders; (3) the claimant’s duty status; and (4) other factors that the Commission deems relevant.





Dear Mr. Ramsay:





	This opinion of the Attorney General is issued in response to your request on behalf of the Alabama Crime Victims Compensation Commis�sion.








Questions





	1.  Was the claimant a victim of inter�national terrorism as defined in 18 U.S.C. § 2331?





	2.  Do the claimant’s injuries meet the definition of “criminally injurious conduct” as set forth in section 15-23-3(2) of the Code of Alabama?








FACTS AND ANALYSIS





	The Alabama Crime Victims Compensation Commission is an agency of the State of Alabama created in 1984 to assist victims of violent crime with the expenses that they incur as a result of victimization.  The Commission has received a claim from an Army Reservist and Alabama resident who claims that he was injured on October 7, 2003, while serving as a military policeman in Baghdad.  The claimant states that an unknown subject threw a hand grenade and that the claimant was injured by the explosion.  The claimant asserts that he is a victim of terrorism and attempted murder.





	To qualify for compensation from the Commission, a claimant must be a victim of criminally injurious conduct.  Section 15-23-3(2) of the Code of Alabama defines “criminally injurious conduct” as follows:





(2)  CRIMINALLY INJURIOUS CON�DUCT.  Criminally injurious conduct includes any of the following acts:





a.  An act occurring or attempted within the geographical boundaries of this state which results in serious personal injury or death to a victim for which punishment by fine, imprison�ment, or death may be imposed.





b.  An act occurring or attempted outside the geographical boundaries of this state in another state of the United States of America which is punishable by fine, imprisonment, or death and which results in personal injury or death to a citizen of this state, and shall include an act of terrorism, as defined in Section 2331 of Title 18, United States Code, committed outside of the United States, against a resident of this state; provided however, the citizen at the time such act was committed had a permanent place of residence within the geographical boundaries of this state, and in addition thereto any of the fol�lowing circumstances apply, that the citizen:





. . . .





2.  Was a member of the regular armed forces of the United States of America; or the United States Coast Guard; or was a full-time member of the Alabama National Guard, Alabama Air National Guard, U.S. Army Reserve, U.S. Naval Reserve, or U.S. Air Force Reserve.





Ala. Code § 15-23-3(2) (Supp. 2003).





	Because the claimant was injured in Baghdad, outside the geo�graphical boundaries of the United States, he qualifies for compensation if he is the victim of an act of terrorism as defined in 18 U.S.C. § 2331.  That federal law provides, in pertinent part, as follows:





(1)  the term “international terrorism” means activities that –





(A)  involve violent acts or acts dangerous to human life that are a violation of the criminal laws of the United States or of any State, or that would be a criminal violation if committed within the jurisdiction of the United States or of any State;





(B)  appear to be intended –





(i)  to intimidate or coerce a civilian population;





(ii)  to influence the policy of a govern�ment by intimidation or coercion; or





(iii)  to affect the conduct of a government by mass destruction, assassination, or kidnap�ping; and





(C)  occur primarily outside the territorial jurisdiction of the United States, or transcend national boundaries in terms of the means by which they are accomplished, the persons they appear intended to intimidate or coerce, or the locale in which their perpetrators operate or seek asylum;





. . . .





(4)  the term “act of war” means any act occurring in the course of –





(A)  declared war;





(B)  armed conflict, whether or not war has been declared, between two or more nations; or





(C)  armed conflict between military forces of any origin. . . .





18 U.S.C.A. §§ 2331(1), (4) (West Supp. 2004).  Federal law distin�guishes between acts of international terrorism and acts of war.  In par�ticular, the civil remedy that 18 U.S.C.A. § 2333 provides to victims of international terrorism is not available to victims of acts of war.  18 U.S.C.A. § 2336(a) (West 2000).








1.  The Commission should not cover a claim if the claim�ant’s injuries result from an act of war.





	Section 15-23-3(2) of the Code of Alabama incorporates the defini�tion of “international terrorism” in 18 U.S.C. § 2331.  Although section 15-23-3(2) does not address the distinction between acts of war and acts of terrorism, the scope of international terrorism, as defined in federal law, does not include acts of war.  The Commission should, likewise, interpret its coverage of international terrorism so as not to include cov�erage for acts of war.  That interpretation fairly incorporates the federal definition.  In addition, unless acts of war are excluded from the Commis�sion’s coverage, the scope of the Commission’s coverage will be un�manageable.  For example, Marines injured while engaged in offensive actions in Fallujah would be included in a definition of international ter�rorism from which acts of war are not excluded.  The Legislature did not intend to cover all injuries suffered by members of the military engaged in operations.  Accordingly, the Commission must determine whether a claimant’s injuries resulted from an act of international terrorism as opposed to an act of war.








2.  In distinguishing a compensable act of international terrorism from a noncompensable act of war, the Commis�sion should consider the circumstances surrounding the injury.





	In distinguishing between acts of international terrorism and acts of war, the Commission should first consider whether a state of war exists.  Federal law defines “acts of war” to include any acts that occur in the course of a declared war or armed conflict between nations or military forces.  In that regard, federal law generally does not require that there be a declaration of war for a state of armed conflict to exist.  See Bas v. Tingy, 4 U.S. (4 Dall.) 37, 43 (1800); Talbot v. Seeman, 5 U.S. (1 Cranch) 1, 28 (1801).  As the Ninth Circuit Court of Appeals observed in Koohi v. U.S., 976 F. 2d 1328, 1334 (9th Cir. 1992), many of the hostilities in which American armed forces have been engaged in recent times have not been accompanied by a declaration of war.





	Just as the beginning of an armed conflict is not always marked by a bright line, the end of an armed conflict is not always clearly defined.  In Ludecke v. Watkins, 335 U.S. 160, 68 S.Ct. 1429, 92 L.Ed.2d 1881 (1948), the United States Supreme Court affirmed the denial of habeas corpus relief to a German national who was detained on December 8, 1941, and ordered deported in 1946.  Ludecke contended that the Presi�dent’s power to direct his deportation did not survive the surrender of German forces on May 12, 1945.  The surrender of German forces did not necessarily mean that the war was over.  The Supreme Court pointed out that “[w]ar does not cease with a cease-fire order,” and noted that the President’s power “begins when war is declared, but is not exhausted when the shooting stops.”  335 U.S. at 167.  Instead, a war’s “termination is a political act.”  Id. at 169.  As the Court explained:





It is not for us to question a belief by the Presi�dent that enemy aliens who were justifiably deemed fit subjects for internment during active hostilities lose their potency for mischief during the period of confusion and conflict which is characteristic of a state of war even when the guns are silent but the peace of Peace has not come.





Id. at 170.





	The Court’s description of post-World War II Germany, where “[s]hortly before Germany’s surrender, the Nazis began training covert forces called ‘werewolves’ to conduct terrorist activities during the Allied occupation” [see Al Odah v. U.S., 321 F. 3d 1134, 1141 (D.C. Cir. 2003), rev’d, 124 S. Ct. 2686 (2004)], is equally applicable to Iraq.  Even though Coalition Forces have taken Baghdad and deposed Saddam Hussein, Iraqi soldiers and other so-called insurgents have not lost their “potency for [organized] mischief.”  The claimant was injured on October 7, 2003, after President Bush declared that “[m]ajor combat operations” had been concluded.  In October 2003, and more importantly, since that time, por�tions of Iraq have remained in “conflict which is characteristic of a state of war.”  Ludecke, 335 U.S. at 170.  Coalition forces have been engaged in operations since the Coalition Provisional Authority transferred sover�eignty to the Iraqi government.  All of this indicates that a state of war may have existed in October 2003, when the injury occurred, and since.  The United States Supreme Court has not addressed whether a “state of war” exists with respect to the conflict in Iraq.





	The Commission has the duty to determine whether a claimant is entitled to compensation and whether a “state of war” exists based on the facts presented in each case and should also consider the following factors when making that determination.  See Ala. Code §§ 15-23-5 and 15-23-8 (1995) (powers and duties of Commission and authority to award compen�sation).  The Commission should consider whether the claimant was per�forming his or her duties at the time of the incident.  While engaged in those operations, Coalition forces, including American soldiers, sailors, airmen, and Marines, have been exposed to attack and injury.  They have engaged in offensive operations, and their supply and other convoys have been attacked with roadside bombs, otherwise known as “improvised explosive devices, and ambush.”  The attacks on Coalition forces are gen�erally characterized as the work of “insurgents” engaged in an “assymetri�cal” war.  The claimant was serving as a military policeman when he was injured.  In these instances, the Coalition forces have been performing their duties, in uniform, carrying arms openly, subject to a chain of com�mand, and subject to the law of war as they do so.  In addition, they are where they are because their units have been deployed to Iraq, and they have been ordered to perform a particular duty.  These facts indicate that the claimant’s injuries, which occurred in the line of duty, may be the result of an act of war.





	The Commission should also consider the claimant’s duty status.  The claimant in this case was on duty as a military policeman when injured.  By way of contrast, when the Berlin disco bombing occurred in the mid-1980s, the American victims were off duty and off post.  The disco was targeted because American soldiers frequented it and, when they did, they were off duty and unarmed.








CONCLUSION





	The Crime Victims Compensation Commission should not cover a claim if the claimant’s injuries result from an act of war.





	If determining whether a claimant’s injuries result from an act of international terrorism, rather than an act of war, the Commission should consider the circumstances surrounding the injury.





	I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Jack Park of my staff.





						Sincerely,





						TROY KING


						Attorney General


						By:











						BRENDA SMITH


						Chief, Opinions Division
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