May 31, 2005








Honorable Blaine Galliher


Member, House of Representatives


Post Office Box 4353


Gadsden, Alabama  35904-4353





Dear Representative Galliher:





	This letter is a clarification of the opinion issued to you dated January 5, 2005, A.G. No. 2005-038, which stated that the City of Gadsden can require property owners to annex into the city to continue to receive water and sewer services from the city.  The analysis in that opinion was based on several factors including, but not limited to, the fact that the city was providing the water service.  





This Office has been advised that there are additional factors that might impact the analysis in that opinion, including, but not limited to, the fact that the water is provided by a separately incorporated water board, not a city department.  If a separately incorporated water board is, in fact, providing the water service, the analysis in Opinion No. 2005-038 would not apply and should not be relied on as a basis for the separately incorporated water board to discontinue water service.





	I hope this information is helpful and regret any confusion that may have been caused by this opinion.  If you have any questions, please do not hesitate to contact me.





Sincerely,





TROY KING


Attorney General


By:











BRENDA F. SMITH


Chief, Opinions Division


cc:  Roger Kirby


      Michael Haney
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January 5, 2005








Honorable Blaine Galliher


Member, House of Representatives


Post Office Box 4353


Gadsden, Alabama  35904-4353





Municipalities – Police Jurisdiction – Water and Sewage – Utilities – Etowah County





The City of Gadsden can require private and commercial entities to become a part of the municipality (and hence be required to pay municipal taxes for the services provided) in order for those entities to continue to receive water and sewer services from the city.





Dear Representative Galliher:





	This opinion of the Attorney General is issued in response to your request.








QUESTION





	Can the City of Gadsden force private and commercial entities to become a part of the municipality in order to continue to receive vital services?	








FACTS AND ANALYSIS





	From your request, this Office understands that the City of Gadsden currently supplies water and sewage services to commercial and residen�tial persons outside of the city limits and police jurisdictions.  The city is in the process of implementing a policy that would disconnect those ser�vices for any area not willing to be annexed.  The annexation would, of course, enable the City of Gadsden to collect municipal taxes for the ser�vices provided.


�



	In the case of City of Attalla v. Dean Sausage Co., 2003 WL 21569481, ____ So.2d ____ (Ala. Civ. App. July 2003), the city appealed to the Alabama Court of Civil Appeals from a trial court’s judgment requiring it to provide sewer service to certain nonresidents and busi�nesses located in the city’s police jurisdiction but outside its corporate limits.  In resolving that case, the Attalla court cited the case of City of Prattville v. Joyner, 698 So. 2d 122 (Ala. 1997) and stated that the Joyner court implied that a municipality is not required to provide any specific services to persons in its police jurisdiction as long as no taxes are col�lected from persons in the police jurisdiction.  The Attalla court also stated that the proposition advanced by the Joyner court was supported by the case of Bd. of Water and Sewer Commissioners of Mobile v. Yarbrough, 662 So.2d 251 (Ala. 1995).  The Attalla court went on to say that:





In Yarbrough, our Supreme Court expressly held that a municipality did not have a duty to provide a source of water to nonresidents located in its police jurisdiction.  “[A]lthough the city may have a duty based on its police powers to provide a source of treated and purified water to its resi�dents, it does not owe such a duty to persons out�side the city limits, to whom providing such a service greatly increases its costs.”  Yarbrough, 662 So.2d at 254.





	The evidence in this case [Attalla] clearly shows that no municipal taxes of any kind are collected by the City in its police jurisdiction.  The City’s provision of municipal services in the police jurisdiction has been gratuitous, subject only to a connection fee and a monthly user fee.  Based on those facts and the cases cited above, we conclude that if a municipality has no duty to provide services, such as water service, to non�residents, it also has no duty to provide sewer service to nonresidents.  We conclude that the trial court erred when it determined that the City had a duty to provide municipal sewer service in the police jurisdiction.





Attalla, 2003 WL 21569481 at *7.





	The situation described in the City of Gadsden is quite similar to the one that existed in the Attalla case and to the one cited by the Attalla court as existing in the Yarbrough case.  In Attalla and in Yarbrough, however, the nonresidents were located in the police jurisdictions whereas, in your situation in Gadsden, the nonresidents lived outside the city limits and police jurisdiction.  Thus, there is even less of a basis for finding the city has a duty to provide services to the persons and entities in question.  Accordingly, pursuant to Attalla and Yarbrough, the city is under no affirmative duty to provide the services in question.








CONCLUSION





	The City of Gadsden can require private and commercial entities to become a part of the municipality (and hence be required to pay municipal taxes for the services provided) in order for those entities to continue to receive water and sewer services from the city.





	I hope this opinion answers your question.  If this Office can be of further assistance, please contact Milt Belcher of my staff.





Sincerely,





TROY KING


Attorney General


By:











BRENDA F. SMITH


Chief, Opinions Division
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January 5, 2005

















Honorable Blaine Galliher
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