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Honorable Richard I. Proctor


Lawrence County Judge of Probate


Post Office Box 310


Moulton, Alabama  35650





Recounts – Elections – Constitutional Amendments





Groups or persons who are either for or against a ballot measure may submit an affidavit to the probate judge that states both their position on the measure and their desire to be present or have a representative present when the recount takes place.





The probate judge must determine the number of representatives of opposing interests that can fit in the recount center without impeding the recount process.





“Participate,” as used in this section, means that representatives of opposing interests may do more than just “be present.”  “Participate” includes such things as observing the conduct of the recount, viewing the ballots, objecting to irregularities in the recount process, and objecting to the interpretation of the voter’s intent.  These representatives cannot, however, handle the ballots, feed the ballots into the voting machine, or otherwise perform the recount.  





Any objections made by representatives of opposing interests that are not resolved must be appealed to the canvassing authority.





Dear Judge Proctor:





	This opinion of the Attorney General is issued in response to your request.








QUESTIONS





	1.  What constitutes a “representative of oppos�ing interests” in an Amendment recount?





	2.  How are “representatives of opposing inter�ests” appointed and by whom?





	3.  Is there a limit upon the number of “opposing interest” representatives in the recount center?





	4.  What limitations, if any, are placed upon the “representatives” while they are in the recount center?








FACTS AND ANALYSIS





	Section 17-13-12 of the Code of Alabama requires an automatic recount if any candidate or ballot measure is defeated by “not more than one half of one percent of the votes cast for the office, or the ballot measure. . . .”  Ala. Code § 17-13-12(a) (Supp. 2004).





	Section 17-13-12 further provides, in part, as follows:





	The canvassing authority is the canvassing board in general elections. There being a public interest in fair and accurate elections, costs shall be kept to a minimum by using county personnel or volunteer work�ers whenever possible. The recount shall be conducted under the supervision of a trained and certified poll official. Representatives of opposing interests shall be given at least 24 hours notice and shall be invited to participate in the recount.





Ala. Code § 17-13-12(g) (Supp. 2004) (emphasis added).  Section 17-13-12 then provides for the conducting of the recount:





	The recount shall be conducted as simply as the type of equipment and local conditions permit provided that the following minimum safeguards are observed. The box or envelope holding the ballots shall be deliv�ered unopened, and still sealed in the original container to the inspector in charge of the recount. A representa�tive of the authority having custody of the ballots shall be present during the recount. The recount shall consist of reading the ballots through the counter. Any ballot that was counted in the original election, but is rejected by the counter in the recount, shall be counted by hand. Representatives of opposing interests may participate in the hand recount, and any unresolved disputes over the interpretation of the intent of the voter may be appealed to the canvassing authority.





Ala. Code § 17-13-12(h) (Supp. 2004) (emphasis added).





	The automatic recount statute does not define the phrase “representatives of opposing interests,” nor does the statute provide for the selection of “repre�sentatives of opposing interests.”  When candidates are involved, “representa�tives of opposing interests” refers to representatives of opposing candidates.  When a ballot measure such as an amendment is involved, “representatives of opposing interests” refers to groups or persons who are either for or against the amendment.  The difficulty arises, however, when attempting to identify those groups or persons.  





	The fundamental rule of construction is to ascertain and give effect to the intent of the Legislature in enacting the statute.  Ex parte Ala. Dept. of Mental Health and Mental Retardation, 840 So. 2d 863, 867 (Ala. 2002); Gholston v. State, 620 So. 2d 719, 721 (Ala. 1993).  In construction of statutes, legislative intent may be gleaned from the language used, the reason and necessity for the act, and the purpose sought to be obtained. Bama Budweiser v. Anheuser-Busch, 611 So. 2d 238, 248 (Ala. 1992); Tuscaloosa County Comm’n v. Deputy Sheriffs’ Ass’n of Tuscaloosa County, 589 So. 2d 687, 689 (Ala. 1991); Shelton v. Wright, 439 So. 2d 55, 57 (Ala. 1983).  In construing statutes, courts do not interpret provisions in isolation, but consider them in the context of the entire statutory scheme.  Siegelman v. Ala. Ass’n of School Boards, 819 So. 2d 568, 582 (Ala. 2001); Wal-Mart Stores, Inc. v. Patterson, 816 So. 2d 1, 6 (Ala. 2001); Ex parte S.C.W., 826 So. 2d 844, 850 (Ala. 2001).  





	Statutes in other states more specifically identify the representatives who are entitled to be present during a recount of a ballot measure.  Some states allow one qualified elector favoring each side of the ballot measure to be pre�sent.  See Mont. Code Ann. § 13-16-411(3) (Supp. 2004); N.D. Cent. Code § 16.1-16-01 (Supp. 2004); see also S.D. Codified Laws § 12-21-26 (West, WESTLAW through 2004 Legis. Sess.) (providing that, if more than one person favoring a side is present, they shall designate one person to represent that side).  At least one state permits organized groups to have two or more observers favoring one side of a ballot measure to witness a recount.  See Alaska Stat. § 15.20.440 (West, WESTLAW through Aug. 12, 2003).  Michigan state law authorizes the board of state canvassers to analyze the petitions of the per�sons or groups and determine which persons or groups should be considered interested parties for purposes of the recount.  Mich. Comp. Laws Ann. § 168.880a (West, WESTLAW through 2004 Legis. Sess.).





	Because the recount statute utilizes the plural form “[r]epresentatives,” a minimum of two representatives on each side of the ballot proposition should be allowed to attend the recount.  Moreover, the recount statute does not state a limit on the number of representatives present. 





	The probate judge is the chief election official of each county.  Ala. Code § 17-1-8(b) (Supp. 2004).  Accordingly, it is his or her responsibility to provide notice to and authorize the presence of the representatives of opposing interests.  First, the probate judge provides notice in a publication in the county at least 24 hours before the recount of the ballot measure is to take place.  Groups or persons who are either for or against the measure may then submit an affidavit to the probate judge that states both their position on the measure and their desire to be present or have a representative present when the recount takes place.  The probate judge should read the affidavits and decide which groups or persons are “representatives of opposing interests.”  The probate judge must also determine the number of representatives of opposing interests that can fit in the recount center without impeding the recount process.  The probate judge should attempt to ensure that both sides of the ballot measure are equally represented.





	The recount statute allows the representatives of opposing interests to “participate” in the recount, including the hand recount of ballots rejected by the counter.  Ala. Code § 17-13-12(g), (h) (Supp. 2004).  The statute does not define “participate” in this section.  The statute does, however, require the can�vassing board to obtain polling officials who are to “perform a recount of the vote.”  Ala. Code § 17-13-12(c) (Supp. 2004).  Because the statute directs the polling officials to perform the recount, the Legislature cannot have intended for the “representatives of opposing interests” to also perform the recount.  On the other hand, “participate” is an active word that implies more than simply observing the recount process.  Webster’s Dictionary defines “participate” as “to take part in something.”  Webster’s Third New International Dic�tionary 1646 (1986).  Accordingly, it is the opinion of this Office that the word “participate,” as used in this section, means that representatives of opposing interests may do more than just “be present.”  “Participate” includes such things as observing the conduct of the recount, viewing the ballots, objecting to irregularities in the recount process, and objecting to the inter�pretation of the voter’s intent.  These representatives cannot, however, handle the ballots, feed the ballots into the voting machine, or otherwise perform the recount.  Any objections made by representatives of opposing interests that are not resolved must be appealed to the canvassing authority, which consists of the probate judge, the circuit clerk, and the sheriff.








CONCLUSION





	Groups or persons who are either for or against a ballot measure may then submit an affidavit to the probate judge that states both their position on the measure and their desire to be present or have a representative present when the recount takes place.





	The probate judge must determine the number of representatives of oppos�ing interests that can fit in the recount center without impeding the recount process.





	“Participate,” as used in this section, means that representatives of oppos�ing interests may do more than just “be present.”  “Participate” includes such things as observing the conduct of the recount, viewing the ballots, objecting to irregularities in the recount process, and objecting to the interpretation of the voter’s intent.  These representatives cannot, however, handle the ballots, feed the ballots into the voting machine, or otherwise perform the recount.  





	Any objections made by representatives of opposing interests that are not resolved must be appealed to the canvassing authority.





	I hope this opinion answers your questions.  If this Office can be of fur�ther assistance, please contact Rushing Payne of my staff.





Sincerely,





TROY KING


Attorney General


By:











BRENDA F. SMITH


Chief, Opinions Division
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