�
Honorable James Allen Main


Director, State Finance Department


N-105 State Capitol


Montgomery, Alabama  36130





Honorable Tom Butler


Member, Alabama State Senate


136 Hartington Drive


Madison, Alabama 35758





Honorable Alvin Holmes 


Member, House of Representatives


Post Office Box 6064


Montgomery, Alabama  36106





Contract Review Oversight Committee – Professional Services – Contracts – Finance Department – Data Processing – Montgomery County – Madison County





The Department of Finance may not, absent additional legislative authority, create a process that limits the number of vendors to whom a request for proposal will be sent when actual services are needed.





The document at issue, submitted by the Finance Department, does not meet the requirements of a “contract” under Alabama law, nor does it meet the requirements of a “letter of intent to contract” for purposes of the contract-review statutes.





If a document submitted to the Contract Review Oversight Committee meets all of the requirements of a contract or letter of intent to contract, then it may not be properly objected to as “improperly before the committee.”





The document presented to the Contract Review Oversight Committee was neither a valid contract nor a letter of intent to contract.  Any contract entered into under the document without complying with the competitive bid process in section 41-16-72 of the Code of Alabama and the Contract Review Oversight Committee process under section 29-2-41 of the Code is void.  Any contract entered into for information technology services is required to be implemented in accordance with the procedures outlined herein and must be sent to the Contract Review Oversight Committee for review and comment.





Dear Mr. Main, Senator Butler, and Representative Holmes:





	This opinion of the Attorney General is issued in response to your sepa�rate requests.








QUESTION ONE





	Can a state agency group several vendors to�gether in one contract for professional services and then subcontract the vendors out to other agencies for their services?








FACTS AND ANALYSIS





	On September 2, 2004, the Department of Finance (“Finance”) submitted a document to the Contract Review Permanent Legislative Oversight Committee (“the Committee”).  The document was a collective agreement between eleven information technology (“IT”) companies and Finance for the years 2004-2005 and 2005-2006.





	Earlier, in 2003, pursuant to sections 41-16-70 through 41-16-79 of the Code of Alabama, Finance issued a Request for Proposal (“RFP”) to 254 potential providers of professional IT staff-augmentation services.  The RFP requested hourly rates that would be honored for a three-year period.  Sixty-three proposals were received in which vendors specified hourly rates for each type of specialized professional service sought by Finance.  Twelve responders were deemed to have submitted the best proposals and were, therefore, selected.  Finance and the twelve vendors entered into a one-year contract.  The contract was reviewed by the Committee, took effect December 22, 2003, and will termi�nate on November 30, 2004.  Under the terms of the 2003 contract, a state agency that needs one or more of the specialized IT services for a period of time may obtain them at the contract price by executing a work order.  The document submitted to the Committee by Finance on September 2, 2004, would continue this arrangement with the identical terms and conditions, but with a new set of vendors.





	According to the Contract Review Report submitted to the Committee by Finance with the 2004 contract, the total amount to be paid under the agreement is not to exceed $32,188,140 over the two-year period.  The document lists eleven IT companies and refers to the entire group as “the contractors.”  The report states that the contract will be used to augment IT staff of various agen�cies where projects are for fixed terms and that it is cost effective to hire temporary contract personnel rather than hire permanent merit system employ�ees.  The report further states that an RFP was sent to every company on State Purchasing’s master vendor list; and, of those to whom the RFP was mailed, sixty-six vendors responded.  From these sixty-six, the eleven listed in the document were selected.





	Finance argues that it is the proper contracting party because it is given statutory authority through section 41-4-221 of the Code of Alabama.  This sec�tion states, in pertinent part, as follows:





	The functions, powers and duties of the division of data systems management shall be as follows:





	(1) To plan, control and coordinate state data processing activities in such manner to insure the most economical use of state resources.





	(2) To develop and maintain a master plan for the state's data processing activities.





	(3) To establish and supervise the administration of such data processing centers deemed necessary to best serve the data processing needs of all agencies.





	(4) To provide for the centralization, consolida�tion and shared use of equipment and services deemed necessary to obtain maximum utilization and efficiency in data processing operations.





	(5) To transfer to any data processing center the data processing activities of any agency.





	(6) To provide systems design and programming services to all state agencies.





	(7) To select and procure by purchase or by lease any and all data processing systems and associated software deemed necessary to best serve the data proc�essing needs of the state.





	(8) To conduct data processing studies as deemed necessary and to enter contracts with other agencies, organizations, corporations or individuals to make such studies as are deemed to be necessary.





	(9) To prepare contract specifications for equip�ment and services.





	(10) To adopt such rules and regulations deemed necessary to carry out the duties and responsibilities imposed by this article.





Ala. Code § 41-4-221 (2000).





	Although the above section allows Finance to provide for the centraliza�tion and shared use of IT services, it neither exempts Finance from the require�ments of the law regarding contract review by the Legislature nor from the terms of the professional services competitive bid law.  Ala. Code § 41-16-79 (Supp. 2004).  These requirements are found in section 29-2-41 and in section 41-16-72.  Section 29-2-41 states, in pertinent part, as follows:





The committee shall have the responsibility of review�ing contracts for personal or professional services with private entities or individuals to be paid out of appropriated funds, federal or state, on a state warrant issued as recompense for those services. Each state department entering into a contract to be paid out of appropriated funds, federal or state, on a state warrant which is notified by the committee is required to sub�mit to the committee any proposed contract for per�sonal or professional services. Each contract shall be accompanied by an itemization of the total cost estimate of the contract. The department may, in lieu of the proposed contract, submit to the committee a letter of intent to contract. Such letter of intent to contract shall indicate the contracting parties, the ser�vices to be performed, an itemization of the total cost estimate of the contract, and such other information as the department may deem pertinent to the committee review of the contract. The committee shall review and comment where necessary on any such contract or letter of intent to contract within a reasonable time not to exceed 45 days after the department has submitted the contract or letter of intent to contract to the committee. Any contract made by the state or any of its agencies or departments in violation of this section and without prior review by the committee of either the contract or the letter of intent to contract shall be void ab initio. If the committee fails to review and comment upon any contract or letter of intent to contract within the afore�mentioned 45-day time period, such contract shall be deemed to have been reviewed in compliance with this section.





	Should the department elect to submit a letter of intent to contract in lieu of a proposed contract, as authorized in the preceding paragraph, the depart�ment shall be required to submit to the committee for its information the contract described in the letter of intent upon the execution of the contract.





Ala. Code § 29-2-41 (2003).





	The threshold question then is whether the document at issue constitutes a valid contract.  The term “contract” is not defined by the statute, but Alabama law does state that a contract cannot be formed without an offer, an acceptance, consideration, and mutual assent to terms essential to the contract.  Ex parte Payne, 741 So. 2d 398, 403 (Ala. 1999).  The Legislative Reference Service has given its opinion to Representative Holmes that the document submitted to the Committee by Finance, which is the subject of this opinion, is not a contract as defined by Alabama law.  This Office agrees.





	In addition to the elements listed above, an essential characteristic of a valid contract is that the terms of the agreement must be mutually binding upon the parties to it. See Corning v. Patton, 236 Ala. 354, 356, 182 So. 39, 41 (1938).  The document in question does not bind Finance to any of the terms of the agreement with any of the eleven IT companies.  The Agreement itself states that “[t]he purpose of this AGREEMENT is to establish potential sources of supply for Information Technology Professional Services personnel, but in no way obligates the STATE to use any of the CONTRACTOR’S personnel.”  Ala�bama Department of Finance, State of Alabama Information Technology Systems Services, IT Professional Services Agreement, No. C4010065, ¶ 1.E (approved Dec. 22, 2003) (emphasis added).  Without the essential element that there be a mutual binding of the parties, the agreement cannot be said to be a valid con�tract.  Corning, 182 So. at 41.





	The document submitted to the Committee by Finance also does not include “terms essential to the contract.”  It is an agreement to agree to terms at a later time, which is not enforceable in Alabama.  See Grayson v. Hanson, 843 So. 2d 146, 150 (Ala. 2002).  In fact, all that can be learned from the document is that Finance will be one party and that one or more of the eleven may be the other party or parties to a contract that may be entered into in the future.  In other words, the document does not state who the parties are, but rather it states who the parties may be.  It can also be said that IT services will be the subject of another “subcontract,” but the agreement does not specify what those exact services may be or the terms under which they may be acquired.  The document also states what the maximum hourly rate will be, as well as the total allowable expenditure per year, but not what each “subcontract” amount will be.  There is simply not enough information contained in the document for it to be considered a “contract” for purposes of the contract-review legislation.  The document submitted does not constitute a contract and, thus, does not provide a safe har�bor from compliance with section 29-2-41 of the Code of Alabama for a subsequent agreement between Finance and a vendor, ostensibly pursuant to the original “agreement.”





	As noted in the opinion of the Legislative Reference Service, the process being used by Finance in the document in question is similar to the process of prequalification of vendors allowed by statute for the competitive bidding of contracts for the services of professionals.  See Ala. Code § 41-16-72 (Supp. 2004).  It differs, however, in significant ways.  Section 41-16-72 states, in pertinent part, as follows:





	The Director of Finance, through the Division of Purchasing of the Department of Finance, shall estab�lish and maintain lists of professional service pro�viders, other than those specifically named in this section, which may be required from time to time by any state agency, department, board, bureau, commis�sion, authority, public corporation, or instrumentality. When such professional services are needed, the purchasing state entity shall solicit proposals from the professional service providers desiring to receive requests for proposals. The purchasing state entity shall select the professional service provider that best meets the needs of the purchasing entity as expressed in the request for proposals. Price shall be taken into consideration. In the event the fees paid to the selected professional service provider exceed by 10 percent the professional service fee offered by the lowest qualified proposal, the reasons for selecting a professional ser�vice provider must be stated in writing, signed by the director of the purchasing state entity, and made a part of the selection record.





Ala. Code § 41-16-72(4) (Supp. 2004) (emphasis added).





	Under the established rules of statutory construction, words used in a stat�ute must be given their natural, plain, ordinary, and commonly understood meaning; and where plain language is used, a court is bound to interpret that language to mean exactly what it says.  Ex parte Cove Properties, Inc., 796 So. 2d 331 (Ala. 2000); Ex parte T.B., 698 So. 2d 127 (Ala. 1997); State Dep’t of Transp. v. McLelland, 639 So. 2d 1370 (Ala. 1994).  The fundamental rule of construction is to ascertain and give effect to the intent of the Legislature in enacting the statute.  Ex parte Ala. Dept. of Mental Health and Mental Retarda�tion, 840 So. 2d 863 (Ala. 2002); Gholston v. State, 620 So. 2d 719 (Ala. 1993).  “The court looks for the legislative intent in the language of the act; that lan�guage may be explained; it cannot be detracted from or added to.”  Alabama Indus. Bank v. State ex rel Avinger, 286 Ala. 59, 62, 237 So. 2d 108, 110 (1970); May v. Head, 210 Ala. 112, 96 So. 869 (1923).  Where a statutory pro�nouncement is distinct and unequivocal, there remains no room for judicial con�struction, and the clearly expressed intent of the Legislature must be given effect. Ex parte Holladay, 466 So. 2d 956 (Ala. 1985); Dumas Bros. Mfg. Co. v. Southern Guar. Ins. Co., 431 So. 2d 534 (Ala. 1983).





	The clear meaning of section 41-16-72 requires a “purchasing state agency” to solicit proposals from all professional service providers desiring to receive requests for proposals “[w]hen such professional services are needed.”  Ala. Code § 41-16-72(4) (Supp. 2004) (emphasis added).  As noted above, the document itself states that the purpose of the agreement is to establish “poten�tial sources of supply” only and does not obligate the State to use any of the vendors listed.  Indeed, Finance has indicated that it will issue RFPs to the 11 vendors selected each time services are actually needed.  Therefore, it cannot be said that the original RFP was made at a time when professional services were needed, but rather at a time in advance of that need.  Although this section requires Finance to develop a list of vendors, it does not allow Finance to create a two-step process that limits the number of potential vendors to whom RFPs are sent when services are actually needed and, thus, circumvent legislative review of those contracts.





	It should also be noted that any contracts entered into without competitive bidding would still be subject to contract review.  Section 41-16-79 of the Code of Alabama states that “[a]ll contracts which are subject to the requirements of Section 29-2-41 shall remain subject to that section and shall first be reviewed by the Contract Review Permanent Legislative Oversight Committee.”  Ala. Code § 41-16-79 (Supp. 2004).  








CONCLUSION





	The Department of Finance may not, absent additional legislative author�ity, create a process that limits the number of vendors to whom a request for proposal will be sent when actual services are needed.








QUESTION TWO





	Does the purported contract at issue, submitted by the Finance Department, meet the requirements of a “contract” or “letter of intent to contract” for purposes of the contract-review statutes?








FACTS AND ANALYSIS





	As stated above, this Office is of the opinion that the document presented to the Committee on September 2, 2004, was not a contract as defined by Ala�bama law.  As noted, however, this is not the only method by which a matter can come before the Committee.  The other method is the submission of a letter of intent to contract.  It is also the opinion of this Office that the document sub�mitted by Finance does not meet the requirements of a letter of intent to con�tract.





	Section 29-2-41 of the Code of Alabama states, in part, as follows:





The department may, in lieu of the proposed contract, submit to the committee a letter of intent to contract. Such letter of intent to contract shall indicate the con�tracting parties, the services to be performed, an itemization of the total cost estimate of the contract, and such other information as the department may deem pertinent to the committee review of the contract.





Ala. Code § 29-2-41 (2003).  





	The document presented by Finance does not indicate who the contracting parties will be, but rather who they may be.  There is no guarantee or expressed intent to be bound to any of the eleven vendors at any time.  





	Additionally, the process outlined in the agreement implies no current intent to contract with anyone.  The contract proposes that when an agency needs IT services, a Statement of Work (“SOW”) will be sent to the eleven con�tractors on the list.  Those contractors who respond to the SOW will be evalu�ated and the “best qualified” may be awarded a work order if Finance agrees.  Agreement, No. C4010065, ¶ 1.A-E.  Were there a true intent to contract with any of these eleven vendors as defined by section 29-2-41 of the Code of Alabama at the time of the execution of the original document, this process, which is, in essence, a second RFP to the eleven vendors, would be unnecessary.  Indeed, the existence of this second phase of the process indicates the absence of a contract or a letter of intent to contract.  As such, it is the opinion of this Office that the document presented does not meet the requirements of a “letter of intent to contract” as that term is used in section 29-2-41 of the Code of Ala�bama.








CONCLUSION





	The document at issue, submitted by the Finance Department, does not meet the requirements of a “contract” under Alabama law, nor does it meet the requirements of a “letter of intent to contract” for purposes of the contract-review statutes.








QUESTION THREE





	If the answer to Question Two is that it is a “let�ter of intent to contract” rather than an actual contract, must any actual contract resulting from the letter of intent be submitted to the Committee?








FACTS, ANALYSIS, AND CONCLUSION 





	Because it is the opinion of this Office that the document is not a “letter of intent to contract,” this question is moot.








QUESTION FOUR





	Can the Contract Review Oversight Committee pre�vent a lawful contract from taking effect by pur�porting to refuse to review the contract as being “not properly before the committee”?








FACTS, ANALYSIS, AND CONCLUSION





	Inasmuch as the question may presume that the document in question is a valid contract, this Office disagrees with that characterization as discussed above.  With that being said, and to address your specific question, section 29-2-41 of the Code of Alabama states, in part, as follows:





The committee shall review and comment where neces�sary on any such contract or letter of intent to contract within a reasonable time not to exceed 45 days after the department has submitted the contract or letter of intent to contract to the committee. Any contract made by the state or any of its agencies or departments in violation of this section and without prior review by the com�mittee of either the contract or the letter of intent to contract shall be void ab initio. If the committee fails to review and comment upon any contract or letter of intent to contract within the aforementioned 45-day time period, such contract shall be deemed to have been reviewed in compliance with this section.





Ala. Code § 29-2-41 (2003) (emphasis added).





	If a document submitted to the Committee meets all of the requirements of a contract or a letter of intent to contract, then it may not be properly objected to as “improperly before the committee.”








QUESTION FIVE





	If the answer to Question Four is “no,” can Finance proceed to give effect to the contract according to its terms and conditions?








FACTS, ANALYSIS, AND CONCLUSION





	As detailed above, it is the opinion of this Office that the document pre�sented to the Contract Review Oversight Committee was neither a valid contract nor a letter of intent to contract.  As such, any contract entered into without complying with the competitive bid process in section 41-16-72 of the Code and the Contract Review Oversight Committee process under section 29-2-41 of the Code is void.  Any contract entered into for IT services is required to be imple�mented in accordance with the procedures outlined above and must be sent to the Contract Review Oversight Committee for review and comment.





	I hope this opinion answers your questions.  If this Office can be of fur�ther assistance, please contact Ben Albritton of my staff.





Sincerely,





TROY KING


Attorney General


By:











BRENDA F. SMITH


Chief, Opinions Division
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