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The Department of Human Resources may adopt, by rule, the definition of “crime of violence” under federal law, which includes burglary, to define crime of violence disqualifying a person from being a foster or adoptive parent under the federal Adoption and Safe Families Act.





Dear Dr. Walley:





	This opinion of the Attorney General is issued in response to your request on behalf of the Department of Human Resources.








QUESTION





Is there a definition of a “crime of violence” in Alabama law, and does that definition include a con�viction for burglary, which would disqualify a person as a prospective foster parent under the federal Adop�tion and Safe Families Act (“ASFA”) [42 U.S.C. §671(a)(20)] and Alabama’s DHR criminal history check law [section 38-13-2(30)(b) of the Code of Ala�bama]?








FACTS AND ANALYSIS





Under Alabama law, criminal background checks for the Department of Human Resources (“DHR”) are required for licensees, license and volunteer applicants, prospective employees, and current employees and volunteers who are responsible for children, the elderly, or the disabled in DHR�licensed or �approved child or adult care facilities. Ala. Code §§ 38-13-1 to 38-13-12 (Supp. 2004). Foster and adoptive parents and adult members of their house�holds are also required to have criminal background checks.  Ala. Code §§ 38-13-3(a)(2) & (5) (2004). Convictions for certain crimes enumerated in the law make a person unsuitable for employment, volunteer work, approval, or licen�sure. Ala. Code §  38-13-4 (Supp. 2004).





In addition to the other listed disqualifying convictions, the DHR criminal history check law specifically provides as follows:





	Conviction for any crime listed in the Adoption and Safe Families Act, [42 U.S.C. § 671 (a)(20)], shall disqualify a person from being approved or continuing to be approved as a foster parent or adoptive parent and a convicted person shall be deemed unsuitable for employment, volunteer work, approval, or licensure as a foster parent or adoptive parent.





Ala. Code § 38-13-2(30)(b) (Supp. 2003).  (The reference to U.S.C. § 671(g)(20) in section 38-13-2(30)(b) of the Code appears to be an error in that no subsection (g) exists.)





The federal 1996 Adoption and Safe Families Act, P.L. 105-89, Sections 106, 111 Stat. 2120, which provides Title IV-B (child welfare) and Title IV-E (foster care) funding to states, provides, in part, as follows:





	Unless an election provided for in subparagraph (B) is made with respect to the State, provides pro�cedures for criminal records checks for any prospective foster or adoptive parent before the foster or adoptive parent may be finally approved for placement of a child on whose behalf foster care maintenance payments or adoption assistance payments are to be made under the State plan under this part, including procedures requiring that. . .





	(1) in any case in which a record check reveals a felony conviction for child abuse or neglect, for spousal abuse, for a crime against children (including child pornography), or for a crime involving violence, including rape, sexual assault, or homicide, but not including other physical assault or battery, if a State finds that a court of competent jurisdiction has deter�mined that the felony was committed at any time, such final approval shall not be granted; and





	(2) in any case in which a record check reveals a felony conviction for physical assault, battery, or a drug-related offense, if a State finds that a court of competent jurisdiction has determined that the felony was committed within the past 5 years, such final approval shall not be granted.





42 U.S.C. § 671(a)(20)(A) (2003).  (The statutory reference in the Alabama law contains a typographical error.)





The legislative history of the federal Adoption and Safe Families Act does not discuss the phrase “crime of violence.”  See H. R. Rep. No.105-77, at 2739 (1997), reprinted in 1997 U.S.C.C.A.N.  The DHR criminal history check law also does not define the phrase.  No federal regulation defining “crime of vio�lence” under ASFA has been issued to date.  Federal criminal law, however, generally defines the phrase as follows:  





The term “crime of violence” means





(a)  an offense that has as an element the use, attempted use, or threatened use of physical force against the person or property of another, or





(b)  any other offense that is a felony and that, by its nature, involves a substantial risk that physical force against the person or property of another may be used in the course of committing the offense.





18 U.S.C. § 16 (2000).





	By its terms, the above definition includes the crime of burglary.  Case law interpreting the statute holds that the phrase includes burglary and robbery, but not drug offenses.  U. S. v. Davis, 881 F.2d 973 (11th Cir. 1989) (burglary of a dwelling is a crime of violence); U. S. v. Gonzalez-Lopez, 911 F.2d 542 (11th Cir. 1990) (robbery and burglary are crimes of violence); U.S. v. Cruz, 805 F.2d 1464 (11th Cir 1986)(drug trafficking is not a crime of violence).  Federal sen�tencing guidelines define the phrase as follows:  





(a)  The term “crime of violence” means any offense under federal or state law, punishable by imprisonment for a term exceeding one year, that . . . 





(1)  has as an element the use, attempted use, or threatened use of physical force against the person of another, or 





(2)  is burglary of a dwelling, arson, or extortion, involves use of explosives, or other�wise involves conduct that presents a serious potential risk of physical injury to another.





18 U.S.C. USSG § 4B1.2(a) (Supp. 2002).





	The federal sentencing guideline definition fits well within the general criminal definition in 18 U.S.C. § 16 and ASFA because it covers both state and federal law, and, like ASFA, is restricted to felony crimes.  The comments to the guidelines further define the phrase as follows:





(1)  For purposes of this guideline—“Crime of violence” and “controlled substance offense” include the offenses of aiding and abetting, conspiring, and attempting to commit such offenses.





“Crime of violence” includes murder, man�slaughter, kidnapping, aggravated assault, forcible sex offenses, robbery, arson, extortion, extortionate exten�sion of credit, and burglary of a dwelling.  Other offenses are included as “crimes of violence” if (A) that offense has an element the use, attempted use or threatened use of physical force against the person of another, or (B) the conduct set forth (i.e., expressly charged) in the count of which the defendant was con�victed involved use of explosives (including any explo�sive material or destructive device) or, by its nature, presented a serious potential risk of physical injury to another.  





18 U.S.C. USSG § 4B1.2 comment at 26 (Supp. 2002).





Moreover, Alabama law also defines the phrase in another context con�sistent with the federal law.  Alabama law has provided for many years that no person convicted of “a crime of violence shall own a pistol or have a pistol in his or her possession under his or her control.”  Ala. Code § 13A-11-72(a) (1994).  A “crime of violence” is defined for the purposes of the pistol possession law as follows:





	Crime of violence.  Any of the following crimes or an attempt to commit any of them, namely, murder, manslaughter, (except manslaughter arising out of the operation of a vehicle), rape, mayhem, assault with intent to rob, assault with intent to ravish, assault with intent to murder, robbery, burglary, kidnapping and larceny.





Ala. Code § 13A-11-70(2) (1994) (emphasis added).





The DHR criminal history check law grants DHR the authority to “adopt rules and regulations to implement the procedures and requirements of [the law] pursuant to the Administrative Procedures Act.”  Ala. Code § 38-13-7(f) (Supp. 2004).  DHR is also authorized to “set other disqualifying convictions by rule under the Administrative Procedures Act. . . .”  Ala. Code § 38-13-2(30)(c) (Supp. 2004).  See Opinion to Honorable Bonnie Riley, Director, Marion County Department of Human Resources, dated April 20, 2004, A. G.  No. 2004-122 (opining that DHR may adopt, by rule, any generally acceptable legal definition of the term “handicapped”).








CONCLUSION





	The Department of Human Resources may adopt, by Administrative Pro�cedures Act rule, the definition of “crime of violence” under federal criminal law, which includes burglary, to define convictions for crimes of violence for purposes of the federal Adoption and Safe Families Act and section 38-13-2(30)(b) of the Code of Alabama, which disqualifies persons from being approved as foster or adoptive parents.





	I hope this opinion answers your question.  If this Office can be of further assistance, please contact Brenda F. Smith of my staff.





Sincerely,





TROY KING


Attorney General


By:











BRENDA F. SMITH


Chief, Opinions Division
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