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Honorable John D. Harrison, Director


Alabama Department of Economic


   and Community Affairs


401 Adams Avenue


Montgomery, Alabama 36104





Economic and Community Affairs Department – Emergency Management Agency – Floods – Insurance





Municipalities that have properly passed a Flood Damage Prevention Ordinance containing references to the Code of Federal Regulations (“CFR”) and such technical and/or supporting data as is required in the relevant regulations, such as maps, etc., and have included automatic adoption provisions for revisions of such code and technical and supporting data, are not required to initiate a new ordinance each time the referenced code and/or technical and supporting data, including maps, are revised.





Dear Mr. Harrison:





	This opinion of the Attorney General is issued in response to your request on behalf of the Alabama Department of Economic and Community Affairs.








QUESTION





	Is a “community,” as defined in the Code of Federal Regulations at 44 CFR § 59.1, required to update its Flood Damage Prevention Ordinance, or may the community include the following automatic adoption language:  “The Areas of Spe�cial Flood Hazard identified by the Federal Emer�gency Management Agency in its Flood Insurance Study (FIS), dated [enter applicable date] with accompanying maps and other supporting data and any revision thereto, are adopted by reference and declared a part of this ordinance” in their initial Flood Damage Prevention Ordinance to support the effective date and future changes to the com�munity’s Flood Insurance Study and flood insur�ance rate maps?








FACTS AND ANALYSIS





	Pursuant to 44 CFR § 59.1, “[c]ommunity means any State or area or political subdivision thereof, or any Indian tribe or authorized tribal organization, or Alaska Native village or authorized native organization, which has authority to adopt and enforce flood plain management regula�tions for the areas within its jurisdiction.”  44 C.F.R. § 59.1 (2003).





	Section 11-40-1 of the Code of Alabama provides, in pertinent part, that all incorporated municipal organizations within the state are bodies politic and that they:





shall sue, and be sued, contract and be contracted with, acquire property by purchase, gift, devise or appropriation for any municipal purpose author�ized in this title, and the same shall be held, man�aged and controlled by the said municipal corporations under the applicable provisions of law contained in this title and all rules, regula�tions, resolutions and ordinances that may be required to carry out any or all of the applicable provisions of this title shall be adopted by the several councils thereof.  Such municipal corpo�rations shall be invested with the full powers, duties and authority granted in this title.





Ala. Code § 11-40-1 (1989).





	Several court cases have held that, indeed, municipalities are sub�ordinate departments (political subdivisions) of state government.  Ex parte Rowe, 4 Ala. App. 254, 59 So. 69 (1912); Alexander v. State ex rel. Carver, 274 Ala. 441, 150 So. 2d 204 (1963); City of Ensley v. Simpson, 166 Ala. 366, 52 So. 61 (1909).





	Section 11-45-8(c) of the Code of Alabama provides that “[o]rdinances may adopt by reference thereto, without setting the same out at length in the ordinance, rules and regulations which have been printed as a code in book or pamphlet form for: . . . [o]ther like codes.”  Ala. Code § 11-45-8(c)(16) (1989).  Like regulations pertaining to other areas of municipal concern such as plumbing regulations, fire prevention regula�tions, housing and repair regulations, health and sanitation regulations, etc., and the floodplain management activities of a municipality are valid municipal concerns.  Most Alabama municipalities have a flood damage prevention ordinance and have an automatic adoption provision in the ordi�nance.  Because the CFR is adopted by reference and contains the relevant authority governing the Federal Emergency Management Agency’s Com�munity Assistance Program/State Support Services Element, then any tech�nical information such as maps and other supporting documents required as part of the Flood Damage Prevention Ordinance would also be adopted by reference.





	The Montgomery County Circuit Court has ruled that the automatic adoption of revisions to referenced codes in city ordinances is valid and has been upheld by the Court of Criminal Appeals of Alabama.  Walker v. City of Montgomery, 695 So. 2d 251 (Ala. Cr. App. 1996); Thornell v. City of Montgomery, 695 So. 2d 253 (Ala. Cr. App. 1996).








CONCLUSION





	Municipalities in the State of Alabama are political subdivisions and, as such, meet the requirements of the definition of “community” in 44 CFR § 59.1.  Municipalities that have properly passed a Flood Damage Preven�tion Ordinance containing references to the CFR and such technical and/or supporting data as is required in the relevant regulations, such as maps, etc., and have included automatic adoption provisions for revisions of such code and technical and supporting data, are not required to initiate a new ordinance each time the referenced code and/or technical and supporting data, including maps, are revised.





	I hope this opinion answers your question.  If this Office can be of further assistance, please contact Brenda F. Smith of my staff.





Sincerely,





TROY KING


Attorney General


By:











BRENDA F. SMITH


Chief, Opinions Division
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