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September 10, 2004





Honorable Harold Newell


Mayor, Town of Killen


Post Office Box 27


Killen, Alabama  35645





Ad Valorem Taxes – Municipalities – Lauderdale County





Counties and cities have no inherent power of taxation; their power is derived from the Legislature. 





A municipality has no power to release or exempt any person or corporation from lawful taxes without legislative authority to do so.





A grant of general legislative authority to a municipality to assess and levy taxes on property within its jurisdiction confers no express, implied, or inherent authority to exempt any property or any particular class of property from taxation. 





Dear Mayor Newell:





	This opinion of the Attorney General is issued in response to your request on behalf of the Town of Killen.








QUESTION





	The Town of Killen would like to eliminate ad valorem property tax on all property zoned "open" or "agricultural."  Both names refer to the same type and zoning of property, and the names are interchangeable.  This tax elimination refers only to tax imposed by the town.  Property taxes due the state and county would continue to be collected.  Is the above plan legal under Alabama law?





FACTS, ANALYSIS, AND CONCLUSION





	The Lauderdale County Board of Education is interested in placing a new county high school in the town limits of Killen.  The town would like to cooperate with this request; however, to do so involves crossing a large area of "open" or "agricultural" land.  The town is willing to forego the property tax on the "open" or "agricultural" land and, at the same time, willing to cease collection of tax on "open" or "agricultural" land already within the Town of Killen.  The town is also willing not to tax any future "open" or "agricultural" land brought into the Town of Killen.  Can the Town of Killen eliminate ad valorem tax on all property zoned "open" or "agricultural" without affecting the taxes due the state and the county?


	


The answer to this question is no.  A municipality has no power to release or exempt any person or corporation from lawful taxes without legislative authority to do so.  Municipalities are allowed to impose the taxes involved by sections 11-51-40 through 11-51-74 of the Code of Alabama, as limited by Amendment 373 to the Alabama Constitution, and only the Legislature can grant an exemption.  Ala. Code §§ 11-51-40 to 11-51-74 (1994); City of Anniston v. Anniston Office Bldg. Co., 227 Ala. 180, 149 So. 93 (Ala. 1933).   If an ordinance is passed by a municipality granting such an exemption, it is void.  See Birmingham v. Birmingham Water Works Co., 139 Ala. 531, 36 So. 614 (1904).  Section 11-51-27 of the Code of Alabama specifically provides that “[n]o municipality shall have the right to release any person from lawful taxes or burdens imposed by law. . . .”  Ala. Code § 11-51-27 (1994).  Furthermore, a grant of general legislative authority to a municipality to assess and levy taxes on property within its jurisdiction confers no express, implied, or inherent authority to exempt any property or any particular class of property from taxation.  Bessemer Laundry Co. v. City of Bessemer, 109 So. 104 (1926).  





	I hope this sufficiently answers your question.  If this Office can be of further assistance, please do not hesitate to contact Gwendolyn G. Garner, Department of Revenue Legal Division.





Sincerely,





TROY KING


Attorney General


By:











BRENDA F. SMITH


Chief, Opinions Division
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