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Honorable Albert Hall

Member, House of Representatives

Post Office Box 275

Gurley, Alabama  35748



Conflicts of Interest – Municipal Employees – City Council Members – Mayors – Utility Boards – Madison County



A councilmember may be employed by a separately incorporated utility board if he or she does not hold a managerial position.



Dear Representative Hall:



	This opinion of the Attorney General is issued in response to your request.





QUESTION



	Is there a conflict of interest for a member of the city council to be an employee of an entity of the municipality, such as a city-owned utility, although the utility is incorporated?





FACTS AND ANALYSIS



	Your request correctly states that a municipal official may not also be employed by the municipality.  Ala. Code § 11-43-12(a) (1989).  Your question, however, turns on the fact that a public corporation, such as a utility board, is an entity separate from the county, city, or state and is not a political subdivision of the county, city, or state.  Smith v. Indus. Dev. Bd., 455 So. 2d 839 (Ala. 1984); Ala. Hosp. Ass’n v. Dillard, 388 So. 2d 903 (1980).  Therefore, this Office has opined that “there is no abso�lute prohibition against a councilmember being employed by a separate public corporation absent additional factors.”  Opinion to Honorable Terry Kerr, Manager, Hamilton Waterworks and Sewer Board, dated December 20, 1995, A.G. No. 96-00077 at 2.



	A councilmember cannot serve in both positions if he or she works for the utility in a “managerial capacity.”  Ala. Code § 11-43-11 (1989).  Section 11-43-11 states, in pertinent part, that “[n]o officer of any municipality shall, during his term of office, be an officer nor be employed in a managerial capacity, professionally or otherwise, by any corporation holding or operating a franchise granted by the city or the state involving the use of the streets of the municipality.”  Id.  This Office has most recently set forth the factors to determine whether one meets this standard as follows:



	A study of the definitions of “managerial employee” from various courts reveals several factors in determining if an employee serves in a managerial capacity.  Among these factors are:  (1) Whether the employee formulates, determines and effectuates an employer’s policies; (2) The amount of discretion given the employee and whether the decisions within the discretionary authority of the employee must conform to the employer’s established policy; (3) Whether such employee has charge of corporate business or is in charge of a particular department or depart�ments of the business; and (4) If such employee makes operative decisions of the employee and exercises discretion independently of established policy.  Words and Phrases, vol. 26.



Opinion to Honorable David S. Nix, Barbour County Circuit & District Court Clerk, dated March 30, 2001, A.G. No. 2001-144 at 3-4.  This is a factual question that must be decided by the city council.  Opinion to Honorable W. A. Smith, Mayor, City of Hokes Bluff, dated April 15, 1986, A.G. No. 86-00211.



	Your request also correctly states that section 11-43-54 of the Code of Alabama would prohibit the councilmember from voting for appoint�ments to the utility board.  Opinion to Honorable Jay M. Ross, Attorney, City of Bayou La Batre, dated January 9, 1997, A.G. No. 97-00076.  Questions about the councilmember’s attempts to influence the other councilmembers’ appointments should be presented to the State Ethics Commission.





CONCLUSION



	A councilmember may be employed by a separately incorporated utility board if he or she does not hold a managerial position.



	I hope this opinion answers your question.  If this Office can be of further assistance, please contact Ward Beeson of my staff.



Sincerely,



TROY KING

Attorney General

By:







BRENDA F. SMITH

Chief, Opinions Division
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