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Letter of Credit – Outstanding Liabilities – Preneed Providers – Clay County





When referring to the alternative method for the trust requirement that allows the filing of a letter of credit with the Commissioner of Insurance in the amount of the outstanding liabilities, that letter of credit itself would not be included in the definition of "outstanding liabilities."  Any additional letter of credit that enables the provider to furnish undelivered merchandise sold on contracts should be counted as an outstanding liability.





Because the definition of “outstanding liabilities” specifically requires the letter of credit to cover the original retail amount of services, a preneed provider is required to cover the full retail cost of a preneed sale with a letter of credit at the time of sale and on the day the sale is made.





To take advantage of the alternatives to the trust requirement, the provider must make sure the alternative method equals the outstanding liabilities that would include the entire retail sales price of a contract regardless of when payments are made.





Dear Senator Dial:





	This opinion of the Attorney General is issued in response to your request.








QUESTION ONE





	Does the definition of outstanding liabilities found in 27-17A-14 apply to a letter of credit?








FACTS, ANALYSIS, AND CONCLUSION





	Chapter 17A of title 27 is entitled the “Alabama Preneed Funeral and Cemetery Act.”  Ala. Code § 27-17A-1 (Supp. 2003).  This chapter was enacted to “authorize the Commissioner of Insurance to provide for the certification process and regulation of the sale of preneed funeral or cemetery merchandise and services . . . .”  2002 Ala. Acts No. 2002-74, 221.  Section 27-17A-13 requires that, “[e]xcept as provided in Sections 27-17A-3 and 27-17A-14, every preneed contract shall require the moneys paid to the seller or trustee to be placed in trust in accordance with Article 3, for funeral merchandise and ser�vices, or Article 4, for cemetery merchandise and services.”  Ala. Code § 27-17A-13(a) (Supp. 2003).





Section 27-17A-14 lists the methods that can be used as alternatives to the trust requirement found in section 27-17A-13.  It provides, in part, as follows:





	(a) As an alternative to the trust requirement of Section 27-17A-13, the details of which are set forth in Articles 3 and 4, a preneed provider may, with the prior approval of the commissioner, purchase a surety bond in an amount not less than the aggregate value of out�standing liabilities on undelivered preneed contracts for merchandise, services, and cash advances. For the purposes of this section, the term "outstanding liabilities" means the original retail amount of ser�vices and cash advances and the actual cost to the entity to provide the undelivered merchandise sold on the contract. 





. . . .





	(g) Upon prior approval by the commissioner, the preneed provider may file with the commissioner a let�ter of credit in the amount of the outstanding liabilities in lieu of a surety bond, in the form and subject to the terms and conditions evidencing the financial responsi�bility of the party or parties issuing the letter of credit, and otherwise, as may be prescribed by the commis�sioner.





Ala. Code § 27-17A-14 (Supp. 2003) (emphasis added).





	Obviously, if you are referring to the alternative method for the trust requirement that allows the filing of a letter of credit with the Commissioner of Insurance in the amount of the outstanding liabilities, that letter of credit itself would not be included in the definition of "outstanding liabilities."  To conclude otherwise would have the effect of doubling a preneed provider’s liabilities.





	If, on the other hand, you are referring to a separate letter of credit obtained by the provider to enable it to furnish the services to customers, then it should be counted as an outstanding liability.  In Alabama, a letter of credit is statutorily defined as an engagement by an issuing bank, made at a customer's request, that the issuer will honor drafts or other demands for payment upon compliance by the beneficiary of the credit with the terms specified in the letter of credit. Ala. Code § 7-5-102(10) (2002). 





	Thus, there are two distinct sets of obligations involved in a letter-of-credit transaction:  the agreement between the issuer and the beneficiary is the letter of credit itself, and the agreement between the customer and the benefici�ary that calls for the letter of credit is the underlying contract for goods and services.  Nobel Ins. Co. v. First Nat. Bank of Brundidge, 821 So. 2d 210 (Ala. 2001).  Any letter of credit that enables the provider to provide undelivered merchandise sold on contracts should be counted as an outstanding liability. 








QUESTION TWO





	Is a preneed provider required to cover the full retail cost of a preneed sale with a letter of credit at the time of sale, and on the day the sale is made, when the preneed is to be paid by monthly installments as stated in the contract?








FACTS, ANALYSIS, AND CONCLUSION





	It is assumed from your request that you are referencing the alternative method to the trust requirement of furnishing a letter of credit found in section 27-17A-14(g) of the Code of Alabama.  That subsection requires that the letter of credit cover “the amount of the outstanding liabilities.”  Ala. Code § 27-17A-14(g) (2002).  The term “outstanding liabilities” for this subsection is found in subsection (a) and is defined as “the original retail amount of services and cash advances and the actual cost to the entity to provide the undelivered merchandise sold on the contract.”  Ala. Code § 27-17A-14(a) (2002).  





This is consistent with an earlier section that allows a preneed contract to be funded with a life insurance policy.  Section 27-17A-3 of the Code states that “[l]ife insurance contracts used to fund preneed contracts shall conform with the provisions of this title as they relate to life insurance and shall cover at a minimum the retail amount of the preneed contract at the time of purchase.”  Ala. Code § 27-17A-3 (2002).  Because the definition of “outstanding liabili�ties” specifically requires the letter of credit to cover the original retail amount of services, a preneed provider is required to cover the full retail cost of a pre�need sale with a letter of credit at the time of sale and on the day the sale is made.  It does not matter that the preneed is to be paid by monthly installments.








QUESTION THREE





	Does the seller have to guarantee funds based on retail sales of unpaid contract balances when the con�tract plainly states that there is no obligation by the seller until full payment is received (other than a refund of payments or credit in value of payments at the time of death)?








FACTS, ANALYSIS, AND CONCLUSION





	As stated above, the definition of “outstanding liabilities” found in the alternative methods for the trust requirement states that it includes “the original retail amount of services.”  Ala. Code § 27-17A-14(a) (2002).  The Code does not distinguish between paid or unpaid services. To take advantage of the alternatives to the trust requirement, the provider must make sure the alternative method equals the outstanding liabilities that would include the entire retail sales price of a contract regardless of when payments are made.  Ala. Code § 27-17A-14 (2002).  





	If, however, the provider follows the trust requirement found in section 27-17A-13, then the provider must place “the moneys paid to the seller or trus�tee . . . in trust in accordance with Article 3, for funeral merchandise and ser�vices, or Article 4, for cemetery merchandise and services.”  Ala. Code § 27-17A-13 (Supp. 2003).  Section 27-17A-31 outlines the deposit procedure for Article 3, and section 27-17A-42 outlines the deposit procedure for Article 4.





	I hope this opinion answers your questions.  If this Office can be of fur�ther assistance, please contact Ben Albritton of my staff.





Sincerely,





TROY KING


Attorney General


By:











BRENDA F. SMITH


Chief, Opinions Division
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