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Honorable William T. Musgrove, III


Attorney, City of Florence


Post Office Box 98 


Florence, Alabama 35631-0098





Municipalities – Easements – Drainage – Utilities – Lauderdale County





All cities may make all needed provisions for drainage of such city or town and may construct and maintain efficient sanitary and storm water sewers or sewer systems provided the proper easements exist.





Dear Mr. Musgrove:





	This opinion of the Attorney General is issued in response to your request on behalf of the City Council of the City of Florence.








QUESTION





	May the City of Florence, a municipal cor�poration, construct storm water drainage improvements within existing utilities’ easements in subdivisions that were dedicated to and accepted by the City of Florence?








FACTS AND ANALYSIS





	Your request states that the City of Florence, by resolution of the Florence City Council, has accepted many subdivisions in the city limits that were dedicated by the developers of such divisions. Utilities’ ease�ments were included in the dedications allowing the city to construct and maintain electricity distribution lines, natural gas distribution lines, and sanitary sewer lines. Storm sewers and other storm water drainage facili�ties constructed by the developers were also dedicated to and accepted by the city for maintenance.





	In some of the subdivisions accepted by the city, the storm sewers and other storm water drainage facilities are inadequate to control the flow of storm water, thus causing flooding problems.  In many areas, the storm sewers and storm water drainage facilities were constructed in utilities’ easements absent the specific dedication of storm sewer or drainage easements. The city proposes to correct these drainage problems and would like to repair existing storm sewers and storm water drainage facilities that are located in utilities’ easements and to construct new storm sewers and storm water drainage facilities in existing utilities’ easements.





	Section 11-50-50 of the Code of Alabama provides for the “con�struction and maintenance of sewers, drains, etc.” and states as follows:





	All cities and towns may make all needful provisions for the drainage of such city or town, may construct and maintain efficient sanitary and stormwater sewers or sewer systems, either within or without the corporate limits of the city or town, may construct and maintain ditches, sur�face drains, aqueducts and canals and may build and construct underground sewers through pri�vate or public property, either within or without the corporate limits of such city or town, but just compensation must be made for the private prop�erty taken, injured or destroyed.





Ala. Code § 11-50-50 (1992).





	Municipalities are authorized to acquire easements when, in the judgment of the governing body, it may be necessary for carrying out the exercise of any power granted the municipality by law.  Ala. Code § 11-47-170, § 11-50-51 (1992). The town must have an easement from the owners of the property to maintain and/or improve the storm water drain�age systems. Opinion to Honorable Fred K. Granade, Attorney, Town of Loxley, dated December 14, 1995, A.G. No. 96-00069.








CONCLUSION





	All cities and towns may make all needed provisions for the drain�age of such city or town and may construct and maintain efficient sanitary and storm water sewers or sewer systems provided the proper easements exist.





	I hope this opinion answers your question.  If this Office can be of further assistance, please contact Carol Jean Smith of my staff.





Sincerely,





TROY KING


Attorney General


By:











CAROL JEAN SMITH


Chief, Opinions Division





TK/BFS/JG





156525v1/61730


Honorable William T. Musgrove, III


Page � PAGE �3�

















July 21, 2004











