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Honorable Albert Hall


Member, House of Representatives


Post Office Box 275


Gurley, Alabama  35748





Voting – Membership – Nominations - Board of Adjustment – Municipalities – Madison County





There is no statutory basis for the disqualification of a nominee to a board of adjustment because of his or her membership in a civic activist organization that has taken a position on issues requiring a decision of the board, nor any statutory authority requiring their recusal from voting on such issues.





Allowing the board member to vote on these issues may constitute a violation of the State Ethics Law, but this determination must be made by the State Ethics Commission.





Dear Representative Hall:





This opinion of the Attorney General is issued in response to your request.








QUESTIONS





Is a nominee to a board of adjustment under section 11-52-80 of the Code of Alabama disquali�fied from membership on the board because the nominee is a member of a civic activist organiza�tion that has taken a position on issues requiring a decision of the board?





If the answer to the first question is in the negative, is a member of such board of adjustment required to recuse himself or herself from voting on an issue before the board because the board member is a member of a civic activist organiza�tion that has taken a position on the issue?








FACTS AND ANALYSIS





Section 11-52-80(a) of the Code of Alabama provides for the crea�tion of a board of adjustment, stating as follows:





[T]he legislative body of any incorporated city or town may provide for the appointment of a board of adjustment and, in the regulations and restric�tion adopted pursuant to the authority of this arti�cle, may provide that the said board of adjustment shall in appropriate cases and subject to appropri�ate conditions and safeguards make special excep�tions to the terms of the ordinance in harmony with its general purposes and interest and in accordance with general or specific rules therein contained.  





The board of adjustment shall consist of five members, each to be appointed for a term of three years; . . . provided, that in all cities having a population of not less than 175,000 nor more than 275,000 according to the most recent federal decennial census, all members of the board, including any alternate member provided for in this subsection, shall be bona fide residents and qualified electors of such cities . . . .





Ala. Code § 11-52-80(a) (2003).  Your first question deals with the possi�bility of disqualification of a nominee to a board of adjustment because of his or her membership in a civic activist group that has taken a position on an issue before the board.  The only restriction on board membership in section 11-52-80(a) is that board members in a city having a population of more than 175,000 and less than 275,000 must be residents and qualified electors of that city.  The section contains no other reference to qualifica�tions of potential board members.  





Section 11-52-80(a) does provide a procedure for removal of appointed members of a board of adjustment.  It states that they “may be removable for cause by the appointing authority upon written charges and after public hearing,” but there is no statutory indication as to the types of charges that would be sufficient to ultimately effect the removal of a board member. Id.





	Because the statute creating a board of adjustment does not specify grounds for disqualification of a board member, the only statutory basis for disqualification based on conflicting interests would be a general conflict-of-interest statute.  After reviewing the applicable statutes, this Office finds no authority that would prohibit the membership of a nominee to a board of adjustment based on his or her membership in a civic activist group that has taken a position on issues requiring a decision of the board.  Therefore, your first question is answered in the negative.





Your second question asks whether the board member must recuse himself or herself from voting on the issues that affect the civic activist organization of which he or she is a member.  Section 11-52-80, which cre�ates the board of adjustment, does not provide any authority regarding when a board member must recuse himself or herself from voting on an issue.  A conflict of interest between the duties of a member of a board of adjustment, as a public employee, and his or her private interest in the out�come of a specific decision before the board may constitute a violation of the State Ethics Law found at section 36-25�1, et seq., of the Code of Ala�bama. The Attorney General does not issue opinions regarding violations of the State Ethics Law, as this is the function of the State Ethics Commission to make such determinations.  This Office recommends seeking an advisory opinion from the Ethics Commission regarding this situation.








CONCLUSION





There is no statutory basis for the disqualification of a nominee to a board of adjustment because of his or her membership in a civic activist organization that has taken a position on issues requiring a decision of the board, nor any statutory authority requiring his or her recusal from voting on such issues. Allowing the board member to vote on these issues may constitute a violation of the State Ethics Law, but such a determination must be made by the State Ethics Commission.





I hope this opinion sufficiently answers your questions.  If this Office can be of further assistance, please contact Carol Jean Smith of my staff.





Sincerely,





TROY KING


Attorney General


By:














CAROL JEAN SMITH


Chief, Opinions Division
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