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A county is prohibited from constructing a boat ramp within the right-of-way of a street when:  (a) the county does not hold the riparian rights required for such construction, (b) such construction would:  (i) be inconsistent with the uses and trusts for which the street was dedicated to public use and (ii) amount to the construction of a park facility within a street right-of-way where it is not authorized, and (c) such construction would violate the county’s own zoning ordinance.





Dear Mr. Whetstone:





	This opinion of the Attorney General is issued in response to your request.








QUESTIONS





(1)  Whether a county gains a riparian right by a mere road easement that leads to public bodies of water, and whether they can utilize that road easement as a riparian right.





(2)	Whether Baldwin County may con�struct a public boat ramp as a part of an ease�ment, or whether this is consistent with the court order being a park.





(3)	Whether the zoning provisions of Baldwin County would prevent the county itself from putting in a commercial boat ramp in a resi�dential zone.








FACTS AND ANALYSIS





I.





	Riparian rights are the rights of a landowner whose property bor�ders on a body of water to install or construct waterfront improvements or to otherwise use the water.  Riparian rights belong to the owner of the fee simple interest in riparian land abutting the water.  Ala. Code § 33-7-50 (2002); City of Orange Beach v. Benjamin, 821 So. 2d 193 (Ala. 2001); Ex parte Cove Properties, Inc., 796 So. 2d 331 (Ala. 2000).





	Youpon Street is depicted on a map or plat of Perdido Beach that was attached to a deed dated December 7, 1900, and recorded in the Office of the Judge of Probate of Baldwin County, which deed conveyed lots by reference to the attached map or plat.  The map or plat does not comply with the requirements for a statutory dedication as contemplated by section 35-2-51 of the Code of Alabama.  Ala. Code § 35-2-51 (1991); see Jesuit of Perdido – A Catholic Society of Literary Educ. v. Jenkins and Baldwin County Comm’n, Case No. CV-99-685.00 in the Circuit Court of Baldwin County, Alabama (Mar. 2, 2000).  Because the map or plat does not meet the requirements of a “statutory dedication,” the streets shown on the map or plat were dedicated to public use by “common law dedication.”  Shelby Contracting Co. v. Pizitz, 231 So. 2d 743 (Ala. 1970).





	In the event of a “statutory dedication,” the fee simple title to the dedicated street passes to the municipality or county to whom the street is dedicated. Benjamin, 821 So. 2d at 193.  In the event of a “common law dedication,” however, the interest of the public in the street is that of an easement over the surface.  Because the rights of the public on Youpon Street arise from a “common law dedication,” the fee simple title under�lying the street is held by the owners of the land adjacent to Youpon Street (the “attingent lots along the street”).  Benjamin, 821 So. 2d at 195; Lybrand v. Town of Pell City, 71 So. 2d 797, 801 (Ala. 1954).  Baldwin County does not own the fee simple title to Youpon Street.  Accordingly, Baldwin County has no riparian rights where Youpon Street abuts naviga�ble waters.





II.





	The “common law dedication” of Youpon Street made it a public street.  Accordingly, Baldwin County is granted “general superinten�dence” over Youpon Street “so as to render travel over the same as safe and convenient as practicable.”  Ala. Code § 23-1-80 (2000).  Such gen�eral superintendence, however, does not authorize Baldwin County to divert the uses of Youpon Street in any manner from the uses to which it was originally dedicated.  Lybrand, 71 So. 2d at 797.  The construction of a boat launch within the right-of-way of Youpon Street would constitute the establishment of a park facility, a use inconsistent with that of a street.  Douglass v. City Council of Montgomery, 24 So. 745 (1898).  As found by the Circuit Court of Baldwin County in Jesuit of Perdido, the Baldwin County Commission cannot use a street as a public park.





	The construction of a boat launch within the right-of-way of Youpon Street would:  (a) be inconsistent with the uses and trusts for which Youpon Street was dedicated to public use and (b) amount to the construction of a park facility within a street right-of-way where it is not authorized.





III.





	If Youpon Street is within a zoning district that is zoned for single-family use, Baldwin County is bound to comply with the applicable zon�ing provisions.  A municipality or county must abide by its own zoning regulations.  Ryan v. City of Bay Minette, 667 So. 2d 41 (Ala. 1995); City of Tuscaloosa v. Bryan, 505 So. 2d 330 (Ala. 1987); Smith v. City of Mobile, 374 So. 2d 305 (Ala. 1979).  Simply put, Baldwin County is pro�hibited from violating its own zoning regulations.  A public boat ramp is not consistent with single-family use.








CONCLUSION





	Baldwin County is prohibited from constructing a boat ramp within the right-of-way of Youpon Street because: (a) it does not hold the ripar�ian rights required for such construction, (b) such construction would: (i) be inconsistent with the uses and trusts for which Youpon Street was dedicated to public use and (ii) amount to the construction of a park facility within a street right-of-way where it is not authorized, and (c) if Youpon Street is within a zoning district that is zoned for single-family use, such construction would violate Baldwin County’s own zoning ordi�nance.





	I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Carol Jean Smith of my staff.





Sincerely,





TROY KING


Attorney General 


By:











CAROL JEAN SMITH


Chief, Opinions Division
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