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If due diligence is made to identify qualifying organizations, section 3B(9) of Act 2003-438 grants the State Superintendent the authority to waive the requirement that 20 percent of the at-risk funds be used to partner with nonprofit community organizations after the school system submits an alternative plan and there is good and sufficient cause for a waiver.





Dear Dr. Morton:





This opinion of the Attorney General is issued in response to your request.








QUESTION





If a school board is unable to identify and partner with nonprofit community organizations to provide programs to at-risk students, may a school board use at-risk funds allocated under section 3B(9) of Act 2003-438 to partner with other appropriate organizations, businesses, and/or agencies, whether or not such agencies are governmental or quasi-governmental, provided that an alternative plan has been submitted to the State Superintendent and, based upon good and sufficient cause, a waiver is granted?





FACTS AND ANALYSIS





Your request states as follows:





Section 3B(9) of Act 2002-438 requires local boards of education to spend at least 20 percent of funds earmarked for at-risk students to partner with nonprofit community organizations. The partnerships will provide programs that directly assist in improving academic perform�ance for at-risk students.  If, however, a local board is unable to identify and involve effective community organizations, the local board may request a waiver supported by an alternative plan from the State Superintendent of Education. 





Under section 3B(9)(c) of Act 2003-438, the State Department of Education ascertains and follows the intent of the Legislature in the use of the funds and assures that they are used only in the manner designed to provide the additional assistance above and beyond the regular instruc�tional programs for at-risk students.  





Under the act, at-risk students are those defined as being at risk of dropping out of school.  At-risk funds are specifically set aside by this act to establish programs that will increase learning opportunities for at-risk students.  The intent of the legislation is to use these funds to provide additional assistance above and beyond regular programs already in place for at-risk students.  It is further the intent of the legislation that the specified funds can, in no way, be used to supplement other funding designed to serve the general student population.  In fulfilling this man�date, the Legislature clearly intended for the school board to partner only with community and civic organizations.  In doing so, it specified that 20 percent of at-risk funds be used by local boards to partner with nonprofit community organizations.  Thus, the local school districts are expected to establish programs using the 20-percent at-risk funds to partner with non�profit community organizations in planning and implementing at-risk programs designed to improve academic performance.





The act specifically refers to the partnerships with civic and chari�table organizations.  The Legislature, however, provided that none of the 20-percent funds be utilized to partner with governmental or quasi-governmental agencies and entities whose functions already include programs designated for at-risk funding.  Clearly, the Legislature intends for local boards to partner only with nonprofit community organizations and not with governmental or quasi-governmental agencies or entities receiving funds for at-risk children. 





If a local school board cannot identify the effective community organizations after a diligent search, the local board may request a waiver from the State Superintendent of Education.  When the local board requests a waiver, it must submit an alternative plan to the State Superin�tendent.  Thereafter, the Superintendent may approve the waiver based on good and sufficient cause and thereafter will free the local school board from the 20 percent restriction.  The alternative plan may include the partnering of businesses with schools or school systems for at-risk pro�grams.  The alternative plan may not provide compensation or reimbursement to the businesses for expenses or other costs. 








CONCLUSION





Your question is answered in the affirmative.  If due diligence is made to identify such qualifying organizations, section 3B(9) of Act 2003-438 grants the State Superintendent the authority to waive the requirement that 20 percent of the at-risk funds be used to partner with nonprofit community organizations after the school system submits an alternative plan and there is good and sufficient cause for a waiver.





I hope this opinion answers your question.  If this Office can be of further assistance, please contact Carol Jean Smith of my staff.





Sincerely,





TROY KING


Attorney General


By:











CAROL JEAN SMITH


Chief, Opinions Division
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