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Honorable Gregory L. Harris

Attorney, Prichard City Council

Jackson Harris P. C.

912 Dauphin Street

Mobile, Alabama 36604



Municipalities – Funds – Discretionary Funds - Budgets – Mobile County



Discretionary funds are encumbered and do not lapse under section 11-43C-59 of the Code of Alabama if the council member, before the end of the fiscal year, has entered into a specific legal or contractual obligation to spend the funds, even if the project will not start before the end of the fiscal year.



Dear Mr. Harris:



	This opinion of the Attorney General is issued in response to your request on behalf of the Prichard City Council.





QUESTION



	Whether funds appropriated from the council’s discretionary line items in the city’s general fund budget that have been obligated to specific municipal projects that will be con�structed using city employees and equipment are saved from the lapse provisions of section 11-43C-59 of the Code of Alabama?





FACTS AND ANALYSIS



	The City of Prichard is a class 5 municipality with a mayor-council form of government operating under section 11-43C-1, et seq., of the Code of Alabama.  Ala. Code § 11-43C-1, et seq. (1989 & Supp. 2003).  The city is required to adopt and operate from a line-item general fund budget under the framework set forth in sections 11-43C-42 through 11-43C-52 of the Code of Alabama.  Ala. Code §§ 11-43C-42 to 11-43C-52 (1989 & Supp. 2003).  



	Your request states that, for the past three years, the general fund budget has contained line items for each of the five council members designated as “Council Discretionary Funds.”  Members of the council allocate funds from each of their discretionary line items to special municipal projects within their respective districts and to projects in the city as a whole.



	Section 11-43C-59 of the Code of Alabama states that “[a]ny por�tion of an appropriation remaining unexpended and unencumbered at the close of the fiscal year shall lapse.”  Ala. Code § 11-43C-59 (1989).



	Your request further states that, occasionally, council members appropriate and obligate funds from their discretionary accounts for pub�lic works projects and other projects that will be built, constructed, or performed by city employees using city equipment.  At the time the funds are appropriated and obligated to such projects, the consent of the mayor is obtained to use city employees and equipment.  The mayor, however, has informed the council that funds appropriated and obligated from these discretionary line items for projects that have not begun before the end of the fiscal year shall lapse and, thus, the projects cannot begin in the ensuing fiscal year.  The council contends that once the council member obligates the funds from the discretionary line items to the specific pro�jects, and the mayor commits to the project and to the use of city employees and equipment, that the funds are then sufficiently encumbered and, therefore, the funds do not lapse at the end of the fiscal year in which they were obligated.



	The term “unencumbered” is not defined in the statute.  The Ala�bama Court of Civil Appeals has considered the meaning of “unencum�bered” as that term is used in section 41-4-93 of the Code of Alabama with respect to a similar statute applicable to the State of Alabama and its agencies.  Mitchell v. State Child Abuse and Neglect Prevention Bd., 512 So. 2d 778 (Ala. Civ. App. 1987).  The Court of Civil Appeals stated as follows:



	The term “unencumbered balances” as used in § 41-4-93 must be given its natural, plain, ordinary, and commonly understood meaning.  See Alabama Farm Bureau Mutual Casualty Insurance Co., 460 So. 2d at 1223.



	An encumbrance on property is commonly understood to mean a legal claim or liability.  Cf. Black’s Law Dictionary 473 (rev. 5th ed. 1979).  Moreover, the evidence showed that a similar definition of the term “encumbrance” is used by the State Department of Finance in its Fiscal Procedures Manual of Instructions, which de�scribes an encumbrance as the setting aside of funds for which a State department has obligated itself.



Mitchell. at 781.



	The current Fiscal Policy and Procedures Manual states that “[e]ncumbrances are commitments related to unperformed contracts and do not include unenforceable commitments or intentions to spend.”  Department of Finance Fiscal Policy and Procedures Manual, Section 2-3 A. (rev. 7/2000).  In other words, funds are encumbered when there is a specific legal or contractual obligation to spend the funds.



	Based on these definitions, an encumbrance does not require that a project must have actually started before the end of the fiscal year.  It is the opinion of this Office that the funds are encumbered if the council member has entered into a specific legal or contractual obligation to spend the funds.  Simply an intention to spend the funds and to use public employees and equipment does not encumber the funds.  Each factual cir�cumstance must be reviewed independently to determine whether a legal or contractual obligation to spend the funds has been made.





CONCLUSION



	Discretionary funds are encumbered and do not lapse under section 11-43C-59 of the Code of Alabama if the council member, before the end of the fiscal year, has entered into a specific legal or contractual obliga�tion to spend the funds, even if the project will not start before the end of the fiscal year.



	I hope this opinion answers your question.  If this Office can be of further assistance, please contact Brenda F. Smith of my staff.



Sincerely,



TROY KING

Attorney General

By:







CAROL JEAN SMITH

Chief, Opinions Division
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