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As used in section 40-12-253 of the Code of Alabama, the phrase “where the owner of the motor vehicle resides” involves a question of fact that must be determined on a case-by-case basis. In the issuance of motor vehicle license tags, county officials are under the general supervision of the Alabama Department of Revenue.





Dear Senator Biddle:





	This opinion of the Attorney General is issued in response to your request.








QUESTION NO. 1





	Is it not true that an act of the Legislature, defining “residency” within section 40-12-253 of the Code, is required to be both the “first instance” and the “ultimate determination” of residency for the purchase of an individual automobile license tag within a county in which said citizen owns property and makes payments, to that county, of ad valorem taxes on said property and on said vehicle?








FACTS, LAW, AND ANALYSIS





	At the outset, it must be pointed out that there is no definition of the term “residency” found in the language of the section 40-12-253, as your question presupposes.  Therefore, such nonexistent definition could not be considered to be the “ultimate determination” of the issue of residency for the purposes of purchasing an individual automobile license tag.  It is true that subsection (4) of section 40-12-253 does mention the requirement that a motor vehicle tag is to be purchased in the county where the owner of the motor vehicle resides.  Specifically, subsection (a)(4) provides, in pertinent part, as follows:





	No license shall be issued to operate a motor vehicle on the public highways of this state, nor shall any transfer be made by the license issuing official under this article, until the ad valorem tax on the motor vehicle is paid in the county, as evidenced either by a receipt of the tax collecting official where the owner of the motor vehicle resides, if the motor vehicle is owned by an individual, or by the receipt of the tax collecting official in the county where the motor vehicle is based, if the motor vehicle is owned by a firm, corporation or association. 





Ala. Code § 40-12-253(a)(4) (emphasis added).





	Considering your question is directed to only those instances where the motor vehicle is owned by an individual (and not by a firm, corporation, or association), it is clear from the above-quoted language that a motor vehicle license plate should be issued only by the tax-collecting official of the county “where the owner of the motor vehicle resides.”  Because the statute in question does not contain a definition of the term “residency” or “resides,” such terms must be defined according to the specific legal meaning given to these terms by the courts.





	This Office has previously stated that where an individual claims his or her homestead exemption is paramount in determining county of residence.  Opinion to Honorable Randy Godeke, Director, Jefferson County Department of Revenue, dated February 12, 2003, A.G. No. 2003-077.  There are several rea�sons for this.  The first is that a person can only claim one homestead at one time.  40 C.J.S. Homesteads § 9 (1991); see also Boyle v. Shulman, 59 Ala. 566 (1877); Woodstock Iron Co. v. Richardson, 94 Ala. 629, 10 So. 144 (1891).  Also, a homestead, as defined by Alabama courts, is where a person actually lives.  It is a place where a person “usually sleeps and eats” and surrounds him�self or herself with the “ordinary insignia of home, and where he may enjoy its immunities and privacy.”  Garrett v. Jones, 95 Ala. 96, 10 So. 702 (1892) (em�phasis added).





	As noted in your request for an opinion, this Office has, in the past, indicated that the “place of domicile, place where the individual claims his or her homestead exemption, place where the individual is registered to vote” are all factors to be considered in determining the residence of an individual.  See Opinion to Honorable Ethel Knapp, Chairperson, Elmore County Board of Registrars, dated July 1, 1985, A.G. No. 85-00414.  In situations where a person may own real property in more than one county, the license-issuing official is entitled to examine, on a case-by-case basis, the application of the person applying for the license to determine the true county of residence of the applicant.  For instance, a person who owns a house in the City of Gardendale, located in Jefferson County, Alabama; who is registered to vote in Gardendale; who also claims a homestead exemption and pays ad valorem tax on the home in Gardendale, should not be allowed to assert that, because that person also owns a beach house in the City of Gulf Shores, located in Baldwin County, Alabama, and pays ad valorem tax to Baldwin County on the beach house, that Baldwin County is that person’s county of residence. Therefore, the mere fact that an individual might “own property and make payment of ad valorem taxes on property located in a county” would not be determinative of the “ultimate issue” of residency for the purposes of section 40-12-253.








CONCLUSION





	The term “where the owner of the motor vehicle resides, as used in sec�tion 40-12-253 of the Code, is a question of fact that must be determined on a case-by-case basis.  








QUESTION NO. 2





	Regarding section 40-12-253(a)(4), as cited in part above, is it not true that the authority and responsibility for issuing or refusing to issue an individual automobile license plate rests solely with the statutory license-issuing official?








FACTS, LAW, AND ANALYSIS





	It is true that the initial authority and responsibility for issuing, or refusing to issue, an automobile license tag rests with the license-issuing official.  It must be pointed out, however, that in the issuance (or refusal to issue) of an automobile license tag, every license-issuing official in Alabama is subject to the requirements of the Code of Alabama, and specifically those provisions found in sections 40-12-240, et seq., and 32-6-60, et seq., concerning the licensing and registration of motor vehicles.  It should be self-evident that all license-issuing officials are required to follow the provisions of the Code of Alabama regarding the issuance of motor vehicle license tags.  





	Furthermore, license-issuing officials, who are officials or employees of an Alabama county, are considered to be under the general supervision of the State of Alabama Department of Revenue in the administration of Alabama motor vehicle license tax and registration laws.  For example, section 40-2-11 of the Code of Alabama mandates that the Alabama Department of Revenue exercise general supervisory power over the revenue laws of Alabama, which includes the issuance of license tags.  Section 40-2-11 provides, in pertinent part, as follows: 





	It shall be the duty of the Department of Revenue, and it shall have the power and authority, in addition to the authority now in it vested by law: 





	(1) To have and exercise general and complete supervision and control of the valuation, equalization, and assessment of property, privilege, or franchise and of the collection of all property, privilege, license, excise, intangible, franchise, or other taxes for the state and counties, and of the enforcement of the tax laws of the State, and of the several county tax assessors and county tax collectors, probate judges, and each and every state and county official, board, or commission charged with any duty in the enforcement of tax laws, to the end that all taxable property of the state shall be assessed and taxes shall be imposed and collected thereon in compliance with the law . . .





Ala. Code § 40-2-11 (2003).





	Therefore, the “ultimate determination” of “residence” for purposes of the issuance of automobile license tags would not rest solely with the local license-issuing official, but such official would be subject not only to the provisions of the motor vehicle registration and license-issuing laws, but also would be subject to the general supervisory powers of the Department of Revenue, which may be exercised through the issuance of revenue rulings and regulations.  





	This Office has also stated that a county license commissioner or other tax-assessing official may issue an escape tax assessment under section 40-7-23 of the Code of Alabama for all ad valorem taxes due under section 40-12-253 of the Code against a firm or association whose motor vehicles are based in that county but improperly licensed in another county.  Opinion to Honorable Carol R. Norris, Mobile County License Commissioner, dated June 28, 2002, A.G. No. 2002-275.  That same reasoning would apply to a person who has improperly licensed his or her vehicle in another county that is not the county of that person’s residence.  Thus, if a tax-assessing official in one county determines that a person, firm, or association has improperly licensed motor vehicles in another county, that official may impose an escape tax assessment for all ad valorem taxes due.  The property owner may file an objection to this assessment with the official and may appeal the final assessment to the circuit court.  Ala. Code § 40-7-23 (2003).  








CONCLUSION





	An individual license-issuing official does not constitute the sole author�ity for the issuance of a motor vehicle license plate, but is subject to the super�vision and general authority of the State of Alabama Department of Revenue.  Also, another license-issuing official may impose an escape assessment against a property owner if that official determines that the property owner has improp�erly licensed motor vehicles in another county.








QUESTION NO. 3





	Regarding sections 40-12-253(a)(5), 40-12-253(a)(7), and 40-12-253(b), is it not true that the authority and responsibility for enforcing compliance with these sections before issuance of an individual license tag rests solely with the statutory licensing official?








FACTS, LAW, AND ANALYSIS





	For the reasons stated above, just as a license-issuing official for a particular county would not be considered the “sole” authority to make an “ultimate determination” for the issuance, or nonissuance, of a motor vehicle license tag, such county license-issuing official would also not be considered to be the official who has the sole authority and responsibility for enforcing compliance with those sections of the motor vehicle license and registration laws that require ad valorem tax due on automobiles be paid before the issuance of a license plate.  Generally, it is true that it is the license-issuing official who must make the determination that the ad valorem tax due on a particular motor vehicle has been paid before a license tag can be issued.  In making such determination, it is clear that section 40-12-253 contemplates that the ad valorem tax due to be paid on a particular motor vehicle must be paid according to a “valuation for ad valorem tax purposes shall be based . . . on the value . . . as provided by the Department of Revenue.”  Ala. Code § 40-12-253(a)(6) (2003). Rather than being described as the sole official with statutory authority to enforce compliance with the provisions of section 40-12-253, ensuring that ad valorem tax of motor vehicles has been paid before the issuance of motor vehicle license tags, it is more accurate to state that, because such motor vehicle license tags are issued according to the applicable Alabama statutes and under the general supervision and authority of the Alabama Department of Revenue, the county license-issuing official is considered to be the primary official charged with the enforcement of such statutes.








CONCLUSION





	The authority and responsibility for enforcing compliance with section 40-12-253 of the Code, to ensure that the ad valorem tax due on a particular motor vehicle is paid before the issuance of a motor vehicle license plate for that vehicle, does not rest solely with the local license-issuing official, but that official is considered to be the primary official charged with enforcing compli�ance with the statute, subject to the general supervision and authority of the Alabama Department of Revenue.








QUESTION NO. 4





	Regarding section 40-12-253(b), to-wit: “[t]he license tag shall be evidence of the payment of the license and the ad valorem tax due as provided under this article…”  Is it not true that this section explicitly declares that a license tag is evidence of payment of ad valorem tax due, said license tag issued under section 40-12-253 by the responsible statutory licensing offi�cial, and evidence that the individual to whom said license tag was so issued is in compliance with all per�tinent subsections thereof and, thus, wholly and legally qualified to possess such license tag?








FACTS, LAW, AND ANALYSIS





	The stated purpose of section 40-12-253 is to ensure that ad valorem taxes due on motor vehicles are paid before the issuance of motor vehicle license plates.  Subsection (b) of section 40-12-253 provides, in part, as follows:





	A license issuing official, upon issuing a license as herein provided shall require the applicant to surrender the receipt of the tax collecting official and the receipt shall be kept on file in the license issuing official’s office.  The license tag shall be evidence of the payment of the license and the ad valorem tax due as provided under this article . . .





Ala. Code § 40-12-253(b) (2003).  The first sentence of the above-quoted statute simply provides a mechanism whereby the license-issuing official can document that the ad valorem tax was paid to the tax-collecting official before the license plate is issued.  Specifically, the first above�quoted sentence requires the person (the applicant) applying for the issuance of a license plate to surrender to the license-issuing official the receipt given to the applicant by the tax-collecting official.  Such receipt is described by the statute as “evidence” that the ad valorem tax has been paid.  Upon surrender of the receipt by the applicant, the license-issuing official is required to keep such receipt on file in the license-issuing official’s office.  The second sentence simply provides that, in lieu of the receipt, the license tag shall be considered “evidence” of the payment of the license and ad valorem taxes.  





	Simply because an applicant, however, may have paid the license tax due for the issuance of the motor vehicle tag, as well as the ad valorem tax due on the value of the motor vehicle, does not mean “that the tag was issued in compliance with all pertinent provisions of section 40-12-253.”  The license tag is simply presumed to be “evidence of the payment of the license and ad valorem tax” as plainly stated in the statute.  Payment could have been made to the wrong county. 





	Furthermore, the language in the statute itself clearly provides that the issuance of the license tag shall be considered only as “evidence of the payment of the license and ad valorem tax.”  The language of the statute does not indicate in any manner that the issuance of the license tag would be “evidence” of the fact that the applicant had purchased the license plate in the correct county of the applicant’s residence.  There is nothing whatsoever contained in section 40-12-253(b) from which it could be concluded that the issuance of a license tag was “evidence” that the applicant had complied with all of the requirements of section 40-12-253, and therefore, was “wholly and legally qualified to possess such license tag.”








CONCLUSION





	Section 40-12-253(b) provides that the issuance of a license tag “shall be evidence of the payment of license and the ad valorem tax due.”  The language does not indicate in any manner that the person applying for a license tag has complied with all provisions regarding the issuance of the license tag, that the individual to whom the license tag had been issued was entitled to possess such license tag, or that the tag was issued by the proper county.  The delivery of a license tag by a license-issuing official constitutes a rebuttable presumption that the ad valorem tax and license tax have been paid. 








QUESTION NO. 5





Regarding section 40-12-253(b), as cited in part above, is it not true that this explicit statute would ren�der any county or municipal regulation or ordinance, which would require further or additional evidence beyond that explicitly stated, subordinate to and in con�flict with said state law?








FACTS, LAW, AND ANALYSIS





	As stated above, section 40-12-253 requires that a motor vehicle license plate purchased by an individual must be issued by the license-issuing official of the county where the owner of the motor vehicle resides.  Because residency is a question of fact and must be determined on an individual basis, each license-issuing official is authorized to make reasonable inquiries of the appli�cant to determine the applicant’s true county of residence.  Various factors may be considered in making such determination.  Thus, a license-issuing official is authorized to require additional evidence to be presented by the applicant regarding the issue of residence.  To the extent, however, that any county regu�lation, rule, or ordinance would conflict with the specific language of section 40-12-253, such county regulation, rule, or ordinance would be superceded by state statute, and to the extent of a conflict, the county regulation, rule, or ordi�nance would be invalid.  





	Also, as stated under Question 4, the issuance of a license tag “shall be evidence of the payment of license and the ad valorem tax due.”  This language does not indicate in any manner that the person applying for a license tag has complied with all provisions regarding the issuance of the license tag, nor that the individual to whom the license tag had been issued was entitled to possess such license tag.  Furthermore, section 40-12-253(b) states that “the licensing official may issue a motor vehicle license upon receiving certification from the tax assessing official that there is no ad valorem tax due on the motor vehicle.”  Ala. Code § 40-12-253(b) (2003) (emphasis added).








CONCLUSION





	The answer is no.  Because residency is a question of fact and must be determined on an individual basis, each license-issuing official is authorized to make reasonable inquiries to determine an applicant’s true residence.  To the extent that any county regulation or ordinance would conflict with the specific language of section 40-12-253, that county regulation or ordinance would be invalid. 








QUESTION NO. 6





	Regarding section 40-12-253(b), as cited in part above, is it not true that only through legislative act can the evidence of payment of ad valorem tax, beyond that stated in this section, be expanded upon, and that no county regulation or municipal ordinance may so amend this section as to require further evidence, with attendant penalties and fines based upon failure to comply with such conflicting and extra-legal regula�tions and ordinances?








FACTS, LAW, AND ANALYSIS





	As stated above, the purpose of section 40-12-253(b) is to ensure that the ad valorem tax and the license tax for a particular motor vehicle have been paid before the issuance of a license plate by the license-issuing official.  Although it is correct that only the Legislature, by legislative act, may amend section 40-12-253, this section must be read in pari materia with other motor vehicle license and registration statutes. 





	For instance, section 40-12-268 of the Code provides as follows:





	The registration fee or license tax herein required to be paid on motor vehicles shall be in lieu of all other privilege or license taxes which the state or any county or any municipality thereof might impose, where the motor vehicle is used by the owner; provided, that only one such license tax can be levied and collected on one and the same motor vehicle for one and the same period of time; provided further, that incorporated cities and towns are hereby authorized to collect a reasonable license or privilege tax on motor vehicles used for carrying passengers or freight for hire.  





Ala. Code § 40-12-268 (2003) (emphasis added.).





	The above-quoted language included in section 40-12-268 has been inter�preted by the Supreme Court of Alabama as “authorizing a particular county to levy a special county license tax or registration fee on motor vehicles.”  See In re Opinion of the Justices, 266 Ala. 363, 96 So. 2d 634 (1957); Phenix City v. Putnam, 268 Ala. 661, 109 So. 2d 836 (1959).  In some instances, the local county license tax and registration fee laws also require that the license plate not be issued until “evidence” has been presented to the license-issuing official that the local license tax and registration fee has been paid.  Therefore, to the extent that counties (and municipalities) have levied a local license tax or reg�istration fee on motor vehicles and require evidence of such payment, counties and municipalities may require whatever “evidence” of such payments as would be reasonable.





	Municipalities also have the authority to assess and collect municipal ad valorem taxes on real and personal property located within the municipal corpo�rate limits.  See Ala. Code § 11-51-40, et seq. (1994) & Ala. Const. amend. 373.  This Office has previously stated that a municipality may adopt the state law misdemeanor offense in section 40-29-115(b) as a municipal ordinance vio�lation for failure to pay the ad valorem taxes due in that municipality, or it may adopt a new ordinance that is not inconsistent with the state law.  Opinion to Honorable Lawrence T. Oden, Mayor, City of Mountain Brook, dated March 24, 2003, A.G. No. 2003-110.








CONCLUSION





	The simple answer to this question is no.  According to the plain language of section 40-12-253(b), the issuance of a license tag is considered to be “evi�dence” of the payment of the license and ad valorem tax due with regard to a particular motor vehicle.  With regard to local ad valorem and license taxes imposed on motor vehicles, counties and municipalities may require “evidence” that the local ad valorem or license tax has been paid and may impose penalties for failure to properly pay the taxes.  





	I hope this opinion answers your questions.  If this Office can be of further assistance, please contact John J. Breckenridge, Legal Division, Department of Revenue.





Sincerely,





TROY KING 


Attorney General 


By:











CAROL JEAN SMITH


Chief, Opinions Division
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