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Honorable Bonnie Riley, Director


Marion County Department of Human Resources


Post Office Box 96


Hamilton, Alabama 35570-0096





Administrative Procedure Act – Human Resources, County Boards of – Human Resources Department – Marion County





Any policy statements adopted by the Marion County Department of Human Resources relating to the disbursement of funds from the Handicapped Children’s Fund under Act 89-755 must be consistent with the rules adopted by the State Department of Human Resources (“State Department”).  The State Department must adopt rules in compliance with the rule-making requirements of the Alabama Administrative Procedure Act.





The Marion County Department of Human Resources may adopt any generally accepted definition of the term “disability” or “handicap” as the definition of the term “handicapped” under Act 89-755, including the definitions of those terms provided in federal law or regulation.  





Dear Ms. Riley:





	This opinion of the Attorney General is issued in response to your request on behalf of the Marion County Department of Human Resources.








QUESTION 1





	May the Marion County Department of Human Resources establish policies and procedures to distrib�ute monies from the Handicapped Children’s Fund un�der Act 89-755 to eligible persons without complying with the Alabama Administrative Procedure Act?








FACTS AND ANALYSIS





	Act 89-755 provides that monies collected from additional court costs in Marion County under specified acts of the Legislature are to be distributed by the Marion County Circuit Court to the Marion County Department of Human Resources to be deposited in a separate fund, with the interest collected to be used for the benefit of handicapped children in the county.  1989 Ala. Acts No. 89-755, 1532.  The separate fund maintained by the Marion County Department of Human Resources (“Marion County DHR”) is commonly called the “Handi�capped Children’s Fund.”  No policies or procedures currently exist regarding the use of these funds, and no expenditures have ever been made out of the fund, which has a current balance of $60,000.





	The Alabama Administrative Procedure Act (“AAPA”) is found in section 41-22-1, et seq., of the Code of Alabama.  Ala. Code § 41-22-1, et seq. (2000 & Supp. 2003).  The AAPA was adopted in 1981 as “a minimum procedural code for the operation of all state agencies when they take actions affecting the rights and duties of the public.”  Ala. Cellular Services, Inc. v. Sizemore, 565 So. 2d 199, 202 (1990); see also Opinion of the Attorney General to Honorable G. Sage Lyons, Director of Finance, dated September 26, 1996, A. G. No. 96-00325.





	The Marion County DHR must comply with the AAPA rule-making proce�dures if:  (1) if meets the definitions of an “agency” under the AAPA and (2) its prospective policies and procedures for the Handicapped Children’s Fund meet the definition of “rules” under the AAPA.  The term “agency” is defined by the AAPA, in pertinent part, as “[e]very board, bureau, commission, department, of�ficer, or other administrative office or unit of the state.”  Ala. Code § 41-22-3 (2000).  Furthermore, section 41-22-2(d) of the AAPA provides that “[e]very state agency having express statutory authority to promulgate rules and regula�tions shall be governed by the provisions of this chapter. . . .”  Ala. Code § 41-22-2(d) (2000).  The Alabama Supreme Court has held that the Alabama Crimi�nal Justice Information Center is a state agency required to comply with the AAPA because its enabling act grants express authority to the Commissioner to promulgate rules and regulations.  Jefferson County v. Ala. Criminal Justice Info. Ctr., 620 So. 2d 651, 659 (1993).  The Court has also held that the State�wide Health Coordinating Council was required to follow the AAPA rule-making procedures, finding that the agency had rule-making authority by implication, even though it did not have express statutory authority to promulgate rules and regulations.  Ex parte Traylor Nursing Home, Inc., 543 So. 2d 1179, 1186 (Ala. 1988).  





	A county department of human resources is established in each county in Alabama.  Ala. Code § 38-2-8 (1992).  County departments of human resources are agencies of the State.  Mitchell v. Davis, 598 So. 2d 801, 806 (Ala. 1992) (the court held that the Alabama State Department of Human Resources and the Barbour County Department of Human Resources, as state agencies, can assert the defense of absolute immunity from suit).  The Alabama Supreme Court has also recognized that the Department of Human Resources consists of one ad�ministrative unit, the State, and 67 field agencies, the county departments.  Williams v James, 420 So. 2d 773, 774 (Ala. 1982).  In Williams, the Court stated that, although county departments have some flexibility in the depart�ment’s operations and administrative appointments, the county departments do not function as independent governmental entities with respect to staff and per�sonnel.  Id.  It is the opinion of this Office that the State Department of Human Resources is an agency for purposes of the AAPA.





	The AAPA defines “rule,” in pertinent part, as “[e]ach agency regulation, standard, or statement of general applicability that implements, interprets, or prescribes law or policy.”  Ala. Code § 41-22-3(9) (Ala. 2000).  The Commen�tary to this section of the Code states that this “general applicability” language in the Code was taken from the Revised Model State Administrative Procedure Act.  Ala. Code § 41-22-3(9) commentary (Ala. 2000).





	The Texas Appeals Court quotes Professor Bonfield, one of the foremost commentators on state administrative rule-making, as stating that “[e]very statement implementing, interpreting, or prescribing law or policy that is directed at a class by description, that is, directed at all persons similarly situ�ated . . . is within the ambit of the definition.”  W.B.D. Oil & Gas Co. v. Rail�road Comm’n of Texas, 35 S.W.3d 34, 41-42 (Tex. App. 2001) (emphasis added).  Similarly, the Wisconsin Supreme Court stated that, “[e]ven though an action applies only to persons within a small class, the action is of general application if that class is described in general terms and new members can be added to the class.”  Citizens for Sensible Zoning, Inc. v. Dep’t of Natural Resources, 280 N.W.2d 702, 707-708 (Wis. 1979); see also Grand Rover Dam Auth. v. State, 645 P.2d 1011, 1016 (Okla. 1982) (“rules –like statutes—may be of ‘general applicability’ . . . provided that the form is general and others who may qualify in the future come within its provisions.”); Parker v. Gorczyk, 787 A.2d 494, 497 (Vt. 2001) (“[t]he Commissioner’s new furlough policy fits this definition of a rule.  The Commissioner has prescribed . . . policy that is meant to apply generally to a class of prisoners”).





	By its terms, Act 89-755 requires that Marion County DHR use interest collected in the Handicapped Children’s Fund “for handicapped children in the county from birth to 18 years of age for wheelchairs, lift chairs, artificial limbs, or other needs of handicapped children determined necessary by the county department of human resources.”  1989 Ala. Acts No. 89-755, 1532.  The Act creates a class of eligible recipients consisting of handicapped children in the county from birth to 18 years of age.  This class of persons may be small in number, but it is stated in general terms, it is defined, and new members may be added to the class in the future.  Thus, any statements of policy relating to the Handicapped Children’s Fund are statements of general applicability that must be adopted under the AAPA.  Any policy statements adopted by the county must be consistent with any rules, regulations, and policies adopted by the State Department of Human Resources.  Ala. Code §§ 38-2-5 & 38-2-8 (1992).  Therefore, the State Department of Human Resources must, in compliance with the rule-making requirements of the AAPA, adopt rules governing policies and procedures to be used by county departments regarding disbursements of funds given to the county departments.  The county departments would then have the authority to adopt policies relating to the specific disbursement of funds in each county as long as those policies are consistent with the State Department’s rules.








CONCLUSION





	Any policy statements adopted by the Marion County Department of Human Resources relating to the disbursement of funds from the Handicapped Children’s Fund under Act 89-755 must be consistent with the rules adopted by the State Department of Human Resources.  The State Department must adopt rules in compliance with the rule-making requirements of the Alabama Admin�istrative Procedure Act.








QUESTION 2





	Is the term “handicapped” defined in Act 89-755 or in Alabama law?








FACTS AND ANALYSIS





	Act 89-755 does not define the term “handicapped,” and no general com�prehensive definition of the term is found in Alabama law.  There are some definitions in Alabama law that relate to particular activities.  For example, for voting purposes a “handicapped individual” is one “who, by reason of illness, injury, congenital malfunction, or other permanent or temporary incapacity or disability is unable without accessible facilities or registration and voting aids” to register to vote or vote.  Ala. Code § 21-4-21(3) (1997).  The Alabama Fair Housing Law of 1973 defines “handicap” as “[a] physical or mental impairment which substantially limits one or more of the person’s major life activities; [a] record of having such an impairment; or [b]eing regarded as having such an impairment.”  Ala. Code § 24-8-3(6) (2000).  This definition is consistent with the federal Fair Housing Act and is similar to the definition of “disability” under the federal Americans with Disabilities Act and the definition of “indi�vidual with handicaps” under the federal Rehabilitation Act of 1973.  42 U.S.C. § 3602 (West 2004) & 29 U.S.C. § 705(20)(A), (B) (West 2004).





	Federal regulations implementing the Americans with Disabilities Act define a disability in terms of physical or mental impairment affecting a major life activity.  29 C.F.R. § 1630.2 (West 2004).  For example, a “physical impairment” is any physiological disorder, condition, cosmetic disfigurement, or anatomical loss (including speech organs), or cardiovascular, reproductive, digestive, genitourinary, hemic, and lymphatic, sensory, skin, or endocrine sys�tems.  28 C.F.R. § 36.104 (West 2004); 29 C.F.R. § 1630.2(h)(1) (West 2004).  A “mental impairment” is any mental or psychological disorder, such as mental retardation, organic brain syndrome, emotional or mental illness, and learning disabilities.  28 C.F.R. § 36.104; 29 C.F.R. § 1630.2(h)(2) (West 2004).








CONCLUSION





	The Marion County Department of Human Resources may adopt any gen�erally accepted definition of the term “disability” or “handicap” as the defini�tion of the term “handicapped” under Act 89-755, including the definitions of those terms provided in federal law or regulation.





	I hope this opinion answers your questions.  If this Office can be of fur�ther assistance, please contact Brenda F. Smith of my staff.





Sincerely,





TROY KING


Attorney General


By:











CAROL JEAN SMITH


Chief, Opinions Division
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