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If the student councils in the Tuscaloosa city schools operate as private organizations, their activities should not be attributable to the school and should not be subject to the restrictions of the Establishment Clause.  If the student councils in the Tuscaloosa city schools operate as part of the school administration, the student councils should not discriminate for or against the local corps of the Salvation Army on the basis of the organization’s religious character or affiliation where the organization would not be using the funds for inherently religious activities.





Dear Mr. Ryan:





This opinion of the Attorney General is issued in response to your request on behalf of the Tuscaloosa City Board of Education.








QUESTIONS





Whether, under applicable Alabama and federal law, the student council should be allowed to participate in the Salvation Army Red Kettle Drive, and if not, should the student coun�cil be prohibited from participating in this ser�vice project altogether; or are there guidelines (whether more or less restrictive) pursuant to which the student council should be allowed to participate in this service project, and if so, what are those guidelines?








FACTS AND ANALYSIS





The resolution passed by the Board of Education sets forth the fol�lowing facts:





WHEREAS, the Board is advised that sev�eral elementary student councils have selected the Salvation Army Red Kettle Drive as a service project.





WHEREAS, because the Salvation Army is a Christian organization[,] a parent of one of the Board’s elementary school students believes that participation in this project by the student coun�cil violates the establishment clause of the First Amendment to the United States Constitution and the separation of church and State.





WHEREAS, the American Family Associa�tion has informed the Board it believes that pro�hibiting the student council from participating in the Red Kettle Drive would violate the students’ freedom of speech and the free exercise clause contained in the First Amendment to the United States Constitution.





WHEREAS, all funds raised through the Red Kettle Drive will be used only in Tuscaloosa County to provide clothes to those in need, food baskets for the elderly, and toys for children.  No funds from the kettle drive will be used for reli�gious or evangelistic purposes (see letter from Major Brian Gilliam) . . . .





WHEREAS, the Board has established the following practice with respect to the participa�tion of the student council in the Red Kettle Drive:





The collection will take place on a sidewalk adjacent to the school or off school property, but not in the school entrance, school building, or on a sidewalk that provides access to the school.





The collection must be conducted before or after regular school hours.





Donations may not be aggressively solicited (ringing a bell alongside a kettle is acceptable) and no pressure should be put on students to make donations.





All participants must be volunteers.  Participation cannot be required for any class, as a bonus assignment, or as a requirement to be a member of any organization or group.  Each child electing to participate must present a permission form, signed by their parent or guardian, authorizing their participation and acknowledg�ing the participation is strictly vol�untary.





The project must be selected by the members of the student organization; and





All participating students must be accompanied by an adult volunteer at all times.





WHEREAS, the practice stated above will be followed when any non-school affiliated organization wishes to raise funds, or provide information to students, or when a student organization undertakes to raise funds, or pro�vide information, on behalf of an outside organi�zation, regardless of the content of the message espoused by that organization.





Your request also includes the letters the Board received from the local corps of the Salvation Army, from the American Family Association, and from the parent of a student at a Tuscaloosa elementary school.  As you state, the letter from the American Family Association asserts “that prohibiting the student council from participating in the Red Kettle Drive would violate the students’ freedom of speech and the free exercise clause contained in the First Amendment to the United States Constitution.”  A Resolution To Seek The Opinion Of The Attorney General Regarding The Participation Of Elementary Student Councils In The Salvation Army Red Kettle Drive, Tuscaloosa City Board of Education (Dec. 15, 2003).





The letter from the Tuscaloosa corps of the Salvation Army states, in relevant part, that “[a]ll funds received from our ‘Red Kettle’ Drive are used exclusively to provide food baskets for senior citizens, clothing and toys for children throughout Tuscaloosa County.  No funds from the kettle drive are used for religious or evangelistic purposes.”  Letter from Major Brian Gilliam, Corps Officer, The Salvation Army, to David Ryan (Dec. 12, 2003).





The parent objects to the student council’s participation based upon his opinion that such participation would be illegal and inappropriate un�der the Establishment Clause of the First Amendment.  The parent states that the student council at his child’s elementary school “is an offi�cial school organization that has members elected by the student body, meets during school hours, is under the sponsorship of [a] faculty member . . . and has consistently been recognized as a school organization in the school yearbook.”  Letter from David B. Boles to W. David Ryan, Phelps, Jenkins, Gibson & Fowler (Dec. 23, 2003).  He states that the faculty member “directly participated at the kettle locations prior to school, and stored the kettle stands and signs inside the school entrance after the start of school.”  Id.  He also asserts that the faculty member and “student vol�unteers were several minutes late to class, indicating that the school sup�ported the collection by contributing faculty time and overlooking student tardiness.” Id. The parent asserts that “the Salvation Army is an evangeli�cal Christian organization” and quotes the international Salvation Army web�site as stating that its “Christmas appeal” is “[a]n annual appeal for funds through mail and kettle collections to support the traditional Christmas and year-round services of the Salvation Army”; he goes on to quote the website as stating that “Christmas services usually include grants, food, clothing, toys, religious literature, parties, dinners, and vis�its and gifts to shut-ins and persons in hospitals, institutions, and pris�ons.”  Id.





From the foregoing, it is apparent that there are disputed questions of fact regarding how the funds raised in the Red Kettle Drive are used by local corps of the Salvation Army.  “This Office, however, is authorized to answer only questions of law, not questions of fact.”  Opinion to the Honorable Frank H. Riddick, Probate Judge, Madison County, dated July 28, 1998, A.G. No. 98-00190, at 3-4; Ala. Code § 36-15-1(1)(a) (2001); see also Opinion to the Honorable Earleen Isaac, Probate Judge, Greene County, dated July 29, 1998, A.G. No. 98-00194, at 5 (“[t]his Office . . . does not make findings of fact”).  Accordingly, this Office cannot resolve these factual issues and must restrict itself to a brief examination of the pertinent legal issues.





Two questions of fact are critical in analyzing your questions.  The first question is whether the student council is, as the parent asserts, a school-sponsored or “official school organization” that effectively oper�ates as a part of the school administration.  Many schools have clubs with faculty advisors that are not school-sponsored or part of the school administration.  Student councils, on the other hand, frequently operate as part of the school administration, subject to the oversight of teachers and school staff, and are given authority to make decisions on certain school issues or to direct certain activities on behalf of the school.  If the student councils in the Tuscaloosa city schools operate as private organizations akin to the Boy Scouts or Girl Scouts, their activities should not be attributable to the school and should not be subject to the restrictions of the Establishment Clause.  The Supreme Court has “never extended [its] Establishment Clause jurisprudence to foreclose private religious conduct during nonschool hours merely because it takes place on school premises where elementary school children may be present.”  Good News Club v. Milford Cent. Sch., 533 U.S. 98, 115 (2001). 





If the student councils operate as a part of the school administra�tion, as is frequently the case, the second question of fact to be examined is the manner in which the money raised by the students will be used by the Salvation Army.  As noted above, there is a factual dispute on this issue that this Office cannot resolve.  We note, however, that faith-based organizations are not necessarily excluded from receiving direct financial assistance from the government simply because of their religious charac�ter or affiliation.





Earlier this year, for example, the United States Department of Jus�tice promulgated administrative regulations that provide, in pertinent part, as follows:





Religious organizations are eligible, on the same basis as any other organization, to partici�pate in any Department program for which they are otherwise eligible.  Neither the Department nor any State or local government receiving funds under any Department program shall, in the selection of service providers, discriminate for or against an organization on the basis of the organization’s religious character or affiliation.





Participation in Justice Department Programs by Religious Organizations, 69 Fed. Reg. 2832, 2838 (2004) (to be codified at 28 C.F.R. § 38.1(a)); see id. at 2839–40 (to be codified at 28 C.F.R. § 38.2(a)).  Faith-based organizations are limited, however, in how they may use funds received from the federal government:





Organizations that receive direct financial assistance from the Department under any Department program may not engage in inher�ently religious activities, such as worship, reli�gious instruction, or proselytization, as part of the programs or services funded with direct financial assistance from the Department.  If an organization conducts such activities, the activi�ties must be offered separately, in time or loca�tion, from the programs or services funded with direct financial assistance from the Department, and participation must be voluntary for benefici�aries of the programs or services funded with such assistance.





Id. at 2838–39 (to be codified at 28 C.F.R. § 38.1(b)(1)); see id. at 2840 (to be codified at 28 C.F.R. § 38.2(b)(1)).





If the local corps of the Salvation Army does not use funds col�lected by the student councils for “inherently religious activities” as described in section 38.1(b)(1), the local corps could receive donations from the student councils on the same basis as any nonreligious charity.  Stated differently, student councils should not “discriminate for or against” the local corps of the Salvation Army “on the basis of the organi�zation’s religious character or affiliation” where the organization would not be using the funds for “inherently religious activities.”





Lastly, the Attorney General’s web site includes guidelines on reli�gious activity in schools.  These guidelines can be found at www.ago.state.al.us.  Please click the link to News & Issues and then click Alabama’s Guidelines for Religious Activity in Schools.








CONCLUSION





If the student councils in the Tuscaloosa city schools operate as private organizations, their activities should not be attributable to the school and should not be subject to the restrictions of the Establishment Clause.  If the student councils in the Tuscaloosa city schools operate as part of the school administration, the student councils should not dis�criminate for or against the local corps of the Salvation Army on the basis of the organization’s religious character or affiliation where the organi�zation would not be using the funds for inherently religious activities.





If this Office can be of further assistance, please contact Charles B. Campbell of my staff.





Sincerely,





TROY KING


Attorney General


By:











CAROL JEAN SMITH


Chief, Opinions Division
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