April 12, 2004


THIS OPINION WAS DISAGREED WITH BY BROWN V. ALABAMA DEPARTMENT OF TRANSPORTATION, 597 F.3D 1160 (11TH CIR. 2010).

Honorable Joe McInnes, Director

Alabama Department of Transportation

1409 Coliseum Boulevard

Montgomery, Alabama 36110

Licenses and Permits – Engineers – Exemptions – Grandfather Provisions –Statutory Construction – Legislative Intent – Transportation Department

Section 34-11-14(5) of the Code of Alabama exempts employees of the Alabama Department of Transportation from having to obtain a license only for the position they held in the engineering or engineering assistant classification series before January 1, 1997.

Dear Mr. McInnes:


This opinion of the Attorney General is issued in response to your request on behalf of the Alabama Department of Transportation.

QUESTION


Does section 34-11-14(5) of the Code of Alabama exempt an employee of the Alabama Department of Transportation (“ALDOT”), who was employed as an engineer or engineer assistant before January 1, 1997, from having to obtain a license or certificate through​out his or her employment with ALDOT regardless of his or her position, or does it only exempt the employee from having to obtain a license for the position he or she held before January 1, 1997?

FACTS AND ANALYSIS


Section 34-11-1, et seq., of the Code of Alabama regulates the practice of engineers and land surveyors.  Specifically, section 34-11-2 provides that any​one engaging in the practice of engineering must be licensed by the State Board of Licensure for Professional Engineers.  Section 34-11-4 provides the general requirements for licensure and certification of professional engineers and engi​neer interns by the State Licensure Board.  You state in your letter that ALDOT has worked with the State Licensure Board to determine and designate those engineer and engineer assistant positions that require a license pursuant to chapter 11 of title 34.


You further note that section 34-11-14 exempts certain persons and acts from licensing requirements.  This exemption was originally enacted in 1961 [1961 Ala. Acts No. 79, Ex. Sess., 1976] and amended in 1997 [1997 Ala. Acts No. 97-683, 1332].  The current exemption relevant to ALDOT provides as fol​lows:

This chapter shall not be construed to prevent or to affect any of the following:

*  *  *


(5) The practice of engineering or land surveying by any person who is employed by the Alabama Department of Transportation prior to January 1, 1997, in any engineering or engineering assistant classifica​tion series under the State of Alabama Personnel Board, Merit System.

Ala. Code § 34-11-14(5) (2002).


The question posed in your request concerns the extent to which section 34-11-14(5) exempts ALDOT engineers and engineering assistants from licens​ing requirements.  Specifically, you inquire whether this section exempts an ALDOT employee from having to obtain a license only for the position he or she held before January 1, 1997, or whether an employee, who is employed by ALDOT as an engineer or engineering assistant before 1997, is exempted from licensing requirements by this section throughout his employment with ALDOT regardless of the position held.  


Statutory limitations or exceptions such as section 34-11-14(5) of the Code are commonly referred to as a “grandfather clause” or “saving clause.”  See 1A Norman J. Singer, Statutes and Statutory Construction § 20.22 (5th ed. 1993). A grandfather clause is defined as “[a] statutory or regulatory clause that exempts a class of persons or transactions because of circumstances existing before the new rule or regulation takes effect.”  Black’s Law Dictionary 706 (7th ed. 1999). Because they narrow and except the general operation of a law, grandfather clauses are strictly construed.  See U. S. v. McElvain, 272 U.S. 633, 639, 47 S.Ct. 219, 220 (statutory exception is to be construed strictly and held to apply only to cases shown to be clearly within its purpose); see also 2A Suth​erland Statutory Construction § 47.11 (6th ed. 2004). 

Grandfather clauses serve to avoid hardships that might be suffered by those who engaged in an activity that was well established before a law’s enactment.  They do not create rights, but rather prevent an entity or individual from being altered or imposed upon by a new statute.  Knickerbocker Ice Co. v. Stewart, 253 U.S. 149, 40 S.Ct. 438 (1920). In construing an exemption or grandfather clause in relation to an act’s general provisions, courts will gener​ally construe the exemption in a manner that will not frustrate the purpose of the general provisions it purports to restrict. Harrison v. Buckhalt, 364 So. 2d 283 (Ala. 1978).

In interpreting the exemption provided in section 34-11-14(5), this Office must attempt to ascertain and effectuate the intent of the Legislature as it is expressed in the statute.  Lambert v. Wilcox County Comm’n, 623 So. 2d 727 (Ala. 1993); Opinion to Honorable Charles Fleming, District Court Judge, Geneva County, February 9, 1998, A.G. No. 98-00089.  In arriving at a determi​nation of legislative intent, the entire act must be examined and construed as a whole. Tillman v. Sibbles, 341 So. 2d 686 (Ala. 1977).  “Sections of the Code originally constituting a single act must be read in pari materia in order to pro​duce a harmonious whole.”  Ex parte Jackson, 625 So. 2d 425, 428 (Ala. 1992).  


Sections 34-11-1 through -16 are derived from the same act of the Legis​lature.  1997 Ala. Acts 97-683, 1332.  Section 34-11-2 provides as follows:

(a) No person in either public or private capacity shall practice or offer to practice engineering or land surveying, unless he or she shall first have submitted evidence that he or she is qualified so to practice and shall be licensed by the board as hereinafter provided or unless he or she is specifically exempted from licen​sure under this chapter.

(b) In order to safeguard life, health, and prop​erty, and to promote the public welfare, the practice of engineering in this state is a learned profession to be practiced and regulated as such, and its practitioners in this state shall be held accountable to the state and members of the public by high professional standards in keeping with the ethics and practices of the other learned professions in this state. It shall be unlawful for any person to practice or offer to practice engi​neering in this state, as defined by this chapter . . . unless the person has been duly licensed or is exempt from licensure under this chapter. . . .

Ala. Code § 34-11-2 (2002).

In enacting the statute, the Legislature sought to protect the public from unqualified, incompetent, and dishonest engineers.  See McWhorter v. State Bd. of Registration for Professional Engineers and Land Surveyors, 359 So. 2d 769, 772 (Ala. 1978) (“By enacting these [engineering] statutes, the Legislature was seeking to protect the public from both active and inactive misrepresentations which could cause harm to public health, safety and property.”)  Because the act was intended to protect the public, it must be construed most favorably to the public.  State Home Builders Licensure Bd. v. Sowell, 699 So. 2d 214 (Ala. Civ. App. 1997). 

Guided by the above, section 34-11-14(5) must be construed in a way so as to not frustrate the purpose and intent of the act in which it appears.  In the context of licensing statutes, grandfather clauses exempt certain entities or indi​viduals from licensing requirements because they are presumed to be competent because of experience in the licensed activity before the new legislation or regulation.  The general assumption is that natural attrition will eventually eliminate those who benefit from a grandfather clause. Harrison v. Buckhalt, 364 So. 2d 283 (Ala. 1978).  

Construing the act as a whole, it is the opinion of this Office that the Legislature intended for section 34-11-14(5) to exempt ALDOT employees from having to obtain a license for the position they held in the engineering or engi​neering assistant classification series before January 1, 1997.  Stated another way, the exemption applies only to exempt employees from having to obtain a license for the position they held before January 1, 1997, and is not intended to govern the promotion of ALDOT employees into other higher classified engi​neering positions that require additional expertise and could place the public at greater risk. To construe the statute otherwise, e.g., to say that the exemption applies to all ALDOT engineers and engineer assistants employed before Janu​ary 1, 1997, for their entire tenure at ALDOT, would cause the “natural attri​tion” component of grandfathering clauses to be delayed for years and frustrate the purpose and intent of the engineer licensing statute as a whole.

Further support for this interpretation can be found from the original enactment of the exemption.  In Act 79, the exemption originally provided for “the practice of any person who is employed by the Alabama State Highway Department in the classified service under the State of Alabama Personnel Board (Merit System).”  1961 Ala. Acts No. 79, Ex. Sess., 1976.  The former section did not restrict the application of the exemption by either the employee’s posi​tion or time of employment. Furthermore, the original exemption could have been construed to permit ALDOT employees to practice engineering without a license indefinitely. The current version of this section, codified at section 34-11-14(5), clearly narrowed the scope and timeframe of the exemption.  

CONCLUSION


Section 34-11-14(5) of the Code of Alabama exempts ALDOT employees from having to obtain a license only for the position they held in the engineer​ing or engineering assistant classification series before January 1, 1997.


I hope this opinion answers your question.  If this Office can be of further assistance, please contact Carol Jean Smith of my staff.







Sincerely,







TROY KING







Attorney General







By:







CAROL JEAN SMITH







Chief, Opinions Division
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