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There is no authority allowing the two remaining panelists to continue the Fair Dismissal Act hearing with a substitute panel member, submitted by the probate judge after strikes by the employee and employer, following the death of the chairman of the panel.





Absent a mutual agreement between the employee and employer that one of the remaining panelists be allowed to serve as the sole hearing officer, the entire hearing process must begin again.





Absent proof of political or personal bias, the two remaining panel members are capable of being selected again by the parties as panelists in a new hearing.





Dear Dr. Culverhouse:





	This opinion of the Attorney General is issued in response to your request on behalf of the Gadsden State Community College.








QUESTION ONE





	May two remaining panelists continue a Fair Dis�missal Act hearing with a substitute panel member, submitted by the probate judge after strikes by the em�ployee and employer, fol�lowing the death of the chair�man of the panel?








FACTS, ANALYSIS, AND CONCLUSION





	According to your opinion request, Anetha Simmons, a tenured em�ployee at Gadsden State Community College, was terminated on July 30, 2002.  As pro�vided under the Fair Dismissal Act [section 36-26-104 of the Code of Alabama], Ms. Simmons was provided an opportunity to appeal the termination.  Ms. Simmons, through her attorney, filed a notice of appeal.  Subsequently, each party selected a hearing officer for the three-member panel.  As indicated under section 36-26-105 of the Code, the probate court produced three names for the remaining panel member.  After each side made its strike, the remaining mem�ber, the Honorable Ludger Martin, was named chairman of the panel.  Gadsden State Commu�nity College chose Dr. Harold Wade as its hearing officer, and Ms. Simmons chose Dr. Eddie Green.  The panel met during the course of sev�eral months and had four complete days of testimony.  The hearing panel was set to meet on May 30, 2003, to complete the Fair Dismissal Act hearing; however, Ludger Martin died on May 23, 2003.  As it stands now, there are two remaining panelists from the employee and employer, four days of testimony, and tran�scripts of the proceedings.





	The method for determining panelists is set forth in section 36-26-105 of the Code of Alabama as follows:





An appeal of the decision of the employing board may be filed by the employee within 15 days of receipt of the board's decision by mailing a notice to the superintendent of education and/or president of the junior/technical or community college or institution. Upon receipt of the request, the employing board and the employee may (1) mutually agree upon a person to hear the employee's appeal or (2) select a panel of three persons, one selected by the employing board, and another selected by the employee and a third agreed upon by the two parties listed hereinabove which shall constitute an employee review panel to hear the employee's appeal. If there is no agreement on the selection of a third member within 10 days following the selection of the second member, the probate judge of the county in which the dispute originated shall submit the names of three individuals who are qualified electors of that same county who, in the probate judge's opinion, would be qualified through their experience and training to render a fair and impartial decision as the third member of the employee review panel and said persons selected for membership on the employee review panel shall not be currently employed in the field of education. From these three names, the employ�ing board shall then strike the first name and the employee shall strike the second name with the person whose name remains becoming the third member of the employee review panel.





Ala. Code § 36-26-105 (2001).





	The Fair Dismissal Act does not address the issue of replacing hear�ing officers who die or who have become otherwise incapacitated during the hearing process.  Additionally, there is no case law in regard to replacing a hearing offi�cer during the Fair Dismissal hearing process.  The Legislature, by enacting this section and making no provision for alternates or vacancies, created the sole method by which panelists can be selected.  There is no authority allowing for the two remaining panelists to continue the Fair Dismissal Act hearing with a substitute panel member submitted by the probate judge after strikes by the employee and employer following the death of the chairman of the panel.








QUESTION TWO





	Must the appeal process start over from the beginning without any hearing officers who were on the original panel?








FACTS, ANALYSIS, AND CONCLUSION





	The issue of whether the remaining two panelists are eligible for reselec�tion is addressed below in Question Three; consequently, the issue to be addressed here is whether the review process must start over from the begin�ning.





	As stated above, section 36-26-105 of the Code of Alabama sets forth the sole method for selecting panelists.  Under this section, the par�ties have the right, as in any hearing, to stipulate and mutually agree on any person hearing the case.  There is, therefore, nothing that would pro�hibit the parties from agreeing that one of the two remaining panelists could continue to serve as the hearing officer and make a decision based on the evidence that was presented and any additional evidence that either party may be allowed to present.  Absent a mutual agreement between the employee and employer that one of the remaining panelists be allowed to serve as the sole hearing officer, however, the entire hearing process must begin again.








QUESTION THREE





	If the appeal process must start over from the beginning, may the new panel include either or both of the remaining hearing officers from the original panel?








FACTS, ANALYSIS, AND CONCLUSION





	The Fair Dismissal Act and case law provide no direct guidance for this issue, but this Office does find some assistance from an Alabama Tenure Com�mission case.  In Miller v. Alabama State Tenure Commission, a tenured princi�pal appealed the school board’s termination decision claiming that he had been denied due process because the board was biased.  451 So. 2d 301 (Ala. Civ. App. 1984).  Testimony revealed that one board member admitted that he had determined that the principal should be terminated before the hearing; however, that member did not participate in the hearing, and the remaining board mem�bers stated that they had not formed a previous opinion.  On appeal to the Court of Civil Appeals, the court held that, absent personal or political bias, due proc�ess had not been violated.  Id.  The same principle appears to apply in the matter presented here.  Although the two remaining panel members par�ticipated in prior proceedings, absent proof of political or personal bias, the two remaining panel members are capable of being selected again by the parties as panelists in a new hearing.





	I hope this opinion answers your questions.  If this Office can be of fur�ther assistance, please contact Ben Albritton of my staff.





Sincerely,





TROY KING


Attorney General


By:











CAROL JEAN SMITH


Chief, Opinions Division
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