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A city may accept a deed to a street through a privately owned cemetery from a private landowner after a determination that a sufficient public purpose is served.





Dear Mr. Hare:





	This opinion of the Attorney General is issued in response to your request on behalf of the City of Monroeville.








QUESTION





	May a city accept a deed to a street through a privately owned cemetery from a pri�vate landowner when the street has been con�tinuously opened and used by the general public and maintained by the city for over twenty years?








FACTS AND ANALYSIS





	There are streets and roads located throughout the City of Monroe�ville that have never been formally deeded to the city, but have been maintained by the city and open to the public for over twenty years.  These roads are primarily located behind stores, behind a school, passing through a cemetery, and in various other locations.  The particular road in question runs through Hillcrest Cemetery.  All plots in the cemetery have been filled and are owned by separate owners.  There are no additional plots to be sold.  The lanes and drives in the cemetery primarily serve to provide access to the privately owned plots and to the cemetery grounds.





	The City of Monroeville was given a deed to the lanes and drives located in the cemetery on October 16, 2001, but has not formally accepted it.  The city has maintained these drives and lanes, and these drives and lanes have been open for public use for over forty years.  No one on the present city council or in the present city administration has knowledge of why the city began working on and maintaining these roads.





	To answer your specific question of whether the city can accept a deed for the property, this Office needs to look at a municipality’s pow�ers.  Section 11-40-1 of the Code of Alabama states as follows:





	All municipal organizations now existing in the State of Alabama . . . shall be bodies poli�tic and corporate . . . and each under such name as the “City of ......” or “Town of ......,” as the case may be, shall sue and be sued, contract and be contracted with, acquire property by pur�chase, gift, devise or appropriation for any mu�nicipal purpose authorized in this title, and the same shall be held, managed and controlled by the said municipal corporations under the appli�cable provisions of law contained in this title and all rules, regulations, resolutions and ordinances that may be required to carry out any or all of the applicable provisions of this title shall be adopted by the several councils thereof.  Such municipal corporations shall be invested with the full powers, duties and authority granted in this title.





Ala. Code § 11-40-1 (1989) (emphasis added).  One municipal purpose is the opening of new streets.  Ala. Code § 11-47-172 (Supp. 2002).





	Municipalities are allowed to acquire property by purchase or gift.  The City of Monroeville could accept a deed to the property on which the drives and lanes are located for the purpose of opening and maintaining a road.  The advisability or necessity of this action is a proper question for the municipality’s authorities.  Hamrick v. Town of Albertville, 155 So. 87 (Ala. 1934).





	While a city does have the authority to accept a deed in general, in this specific case, the city should consider whether the acceptance of this deed, and subsequent burden of caring for and maintaining the road, serves a sufficient public purpose.  Section 94 of the Constitution of Ala�bama, as amended by Amendment 558, prohibits a municipality from granting money or other thing of value in aid of a private person, associa�tion, or corporation.  Ala. Const. art. IV, § 94; Ala. Const. amend. 558.  The acceptance of a deed to a privately owned road appears to grant a benefit or “thing of value” to the private owner by relieving the private owner of the obligation and duty to maintain the road.  The Supreme Court of Alabama, however, has determined that section 94, as amended, is not violated when the money or thing of value of a governmental entity is appropriated for the public.  Slawson v. Ala. Forestry Comm’n, 631 So. 2d 953 (1994).  The Court stated, in Slawson, as follows:





In Opinion of the Justices No. 269, 384 So.2d 1051, this Court was asked whether the ap�propriation of state funds to nonstate agencies and organizations was for a "public purpose" and, thus, did not violate §§ 93 and 94 of our constitution. . . .  [G]enerally speaking, a public purpose “has for its objective the promotion of public health, safety, morals, security, prosper�ity, contentment, and the general welfare of the community.” 384 So.2d at 1053 (citations omit�ted).





 "The paramount test should be whether the expenditure confers a direct public benefit of a reasonably general character, that is to say, to a significant part of the public, as distinguished from a remote and theoretical benefit. . . .  The trend among the modern courts is to give the term 'public purpose' a broad expansive definition."





 Id.  “[T]he question of whether or not an appro�priation was for a public purpose [is] largely within the legislative domain rather than within the domain of the courts.”





Slawson, 631 So. 2d at 956 (Ala. 1994).  Accordingly, in deciding whether to accept a deed to a street through a privately owned cemetery from a private landowner, the city council should determine that a sufficient public purpose is served.








CONCLUSION





	A city may accept a deed to a street through a privately owned cemetery from a private landowner after a determination that a sufficient public purpose is served.





	I hope this opinion answers your question.  If this Office can be of further assistance, please contact Ben Albritton of my staff.





Sincerely,





TROY KING


Attorney General


By:











CAROL JEAN SMITH


Chief, Opinions Division
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