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The Selma City Board of Education has statutory authority to acquire, maintain, lease, and dispose of real property for fair and adequate consideration.  Property held by the Selma City Board of Education for public use cannot be acquired by adverse possession.





Dear Dr. Carter:





This opinion of the Attorney General is issued in response to your request on behalf of the Selma City Schools System.








QUESTIONS





Can the City School Board of Selma, Alabama (“Board”), a public corporation, convey for no consideration to the Dallas-Selma Community Action Agency and Community De�velopment Corporation (“Community Action Agency”) or the City of Selma (“City”), a municipal corporation, real property to which the Board holds title and on which are situated improvements that were constructed with funds from a neighborhood fa�cilities grant from the United States Department of Housing and Urban Development (“HUD”)?





	Can real property owned by a city school system be adversely possessed?








FACTS AND ANALYSIS





	Your opinion request states, in part, as follows:





	The Board has not used the property at issue for any purpose for over thirty years.  Further, the Board does not have funds to finance needed repairs and im�provements on the property.  Since 1970 the City of Selma has acted under the assumption that it held title to the property, and the property has been used con�tinually for the purposes set out in the city’s grant ap�plication to the Department of Housing and Urban De�velopment.





	The property at issue was conveyed to the Board on August 2, 1937, by deed, which was filed of record in the office of the Judge of Probate of Dallas County, Alabama.  The recited consideration for the purchase by the Board was $6000.  According to records of the Probate Office of Dallas County, Alabama, and the Dallas County Tax Assessor, the Board has held title to the subject real property since the date of the convey�ance, and there is no deed or other document of record conveying any interest to the real property since that date.





	In 1970, the city applied to HUD for a grant for a neighborhood facilities project.  A review of the docu�ments in the application for the grant indicates that the city was of the opinion that it owned the subject real property; that the city had the subject real property appraised as part of the application, that the grant was approved and construction on the project began in 1971.  Since that time the building has been occupied by various state, county, and city agencies and has been continuously occupied to the present time by the Com�munity Action Agency.  The Board has never occupied the premises nor received any rent for the same period.





	The authority of a city board of education to acquire, maintain, and dis�pose of real property is found in section 16-11-12 of the Code of Alabama.  This section also provides, in pertinent part, that “[a]ll such contracts shall inure to the benefit of the public schools and any action brought upon them and for the recovery and protection of money and property belonging to and used by the public schools, or for damages, shall be brought by and in the name of the city.”  Ala. Code § 16-11-12 (2001).





	Section 16-11-11 provides that all real property shall be held in trust by the city board of education for the use of the public schools of the city.  Numer�ous opinions of the Attorney General have stated that fair and adequate consid�eration must be received for the transfer of interests in real estate, either by sale or lease, and the subsequent use of the funds must be for school purposes.  See opinion to Honorable Broox G. Garrett, Jr., Attorney, Escambia County Board of Education, dated September 6, 2000, A.G. No. 2000-228; opinion to Honorable Stanley E. Munsey, Attorney, Colbert County Board of Education, dated April 10, 2000, A.G. No. 2000-122; opinion to Honorable W. Gregory Ward, Attorney, Chambers County Board of Education, dated January 10, 1995, A.G. No. 95-00085; opinion to Honorable Roy W. Johnson, Speaker Pro Tem, House of Rep�resentatives, dated February 8, 1985, A.G. No. 85-00199.





	The fair and adequate consideration required may be monetary or in the form of benefits to the Board.  Any nonmonetary benefits should relate to school purposes.  The Board should determine the value of any nonmonetary benefits.  Fair and adequate consideration is not determined by the Attorney General, but by the parties involved.  See A.G. Nos. 2000-228 & 95-00085.





	The question of nonmonetary value flowing to the Board is one of fact to be determined by the school board and is to be determined by what value, if any, the improvements made by the municipality can and would benefit the schools.  Those are questions to be determined by facts that are known only to the school board and can only be determined by that entity.  The nature and the degree of those governmental agencies that have used the property and the benefits that flow to students for recreational, athletic, or instructional purposes would cer�tainly be relevant to this analysis.





Section 11-47-21 of the Code provides as follows:





The governing body of any city or town in this state may, by ordinance to be entered on its minutes, lease any of its real property not needed for public or municipal purposes, and a lease made by the mayor in accordance with such ordinance shall be binding for the term specified in the lease, not to exceed a period of ninety-nine (99) years. . . . 





Ala. Code § 11-47-21 (1992).





Section 11-47-20 of the Code of Alabama provides as follows:





The governing body of any city or town in this state may, by ordinance to be entered on its minutes, direct the disposal of any real property not needed for public or municipal purposes and direct the mayor to make title thereto, and a conveyance made by the mayor in accordance with such ordinance invest the grantee with the title of the municipality.





Ala. Code § 11-47-20 (1992).





Section 94 of the Constitution of Alabama, as amended by Amendment No. 112, prohibits a city from granting money or other thing of value in aid of a private individual, corporation, or association.  Ala. Const. art. IV, § 94, amend. No. 558.  Section 94 is not violated when the funds of a governmental entity are appropriated for a public purpose.  Slawson v. Ala. Forestry Comm’n, 631 So. 2d 953 (Ala. 1994).  The Court, in Slawson, stated that the question of whether a public purpose is served is “largely within the legislative domain rather than within the domain of the courts.”  See opinion to Honorable Clifton P. Knight, Mayor, City of Hartselle, dated May 24, 2001, A.G. No. 2001-187.





	Title to property owned by the state, a county, or a municipality can not be acquired by adverse possession.  Jefferson County v. McClinton, 292 Ala. 285, 293 So. 2d 294 (1974).  Furthermore, section 6-2-31 of the Code of Ala�bama provides there is no time limit within which a county or municipality may commence an action for the recovery of its lands, nor is there is a time limita�tion within which a state may commence an action for the recovery of its school lands.  Ala. Code § 6-2-31 (1993).








CONCLUSION





The Selma City Board of Education has statutory authority to acquire, maintain, lease, and dispose of real property for fair and adequate consideration.  Property held by the Selma City Board of Education for public use cannot be acquired by adverse possession.





I hope this opinion answers your question.  If this Office can be of further assistance, please contact Larry Craven, Legal Division, Department of Educa�tion.





Sincerely,





TROY KING


Attorney General


By:


�


CAROL JEAN SMITH


Chief, Opinions Division
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