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Planning Commission – Site Development Plan – Zoning – Building Code – Traffic Regulations – Montgomery County





The City of Montgomery Planning Commission (“Planning Commis�sion”) is without power or authority to approve or disapprove a site development plan that is in compliance with all other state and city zoning laws, building codes, and traffic regulations.





The City Council of the City of Montgomery (“City Council”), in its zoning ordinance, may delegate to the Planning Commission the responsibility to review site development plans and make recommendations.  The City Council may not delegate to the Planning Commission the function of the final determination of whether a development plan meets all state and city zoning laws, building codes, traffic regulations, and other applicable laws and standards set by the City Council, as this would impermissibly expand the powers of the Planning Commission granted by Legislature.





Dear Ms. Blalock and Mr. Azar:





	This opinion of the Attorney General is issued in response to your sepa�rate requests on behalf of the City of Montgomery and the Montgomery Planning Commission.








QUESTIONS





	Does the Planning Commission have the author�ity to approve or disapprove a site development plan that is in compliance with all other state and city zon�ing laws, building codes, and traffic regulations?





	Can the City Council of the City of Montgomery, in its zoning ordinance, delegate to the Planning Com�mission the function of determining whether a devel�opment plan meets all state and city zoning laws, building codes, traffic regulations, and other applicable laws and standards set by the City Council?








FACTS AND ANALYSIS





	This Office understands that a dispute has arisen regarding which entity holds the authority to approve or disapprove site development plans within the City of Montgomery.  The Montgomery Planning Commission contends that the authority to do so has been delegated to them for at least the past forty years by the Montgomery City Council.  The Legal Department for the City of Montgom�ery is of the opinion that Alabama law prohibits the Planning Commission from exercising this authority. 





According to information supplied by Montgomery’s City Attorney and reviewed by Mr. George Azar, Attorney for the Planning Commission, this Of�fice understands that a site development plan is a design prepared to scale, showing the dimensions and boundaries of a parcel and the location of all buildings, structures, and principal site development features proposed for, or already located on, such parcel.  It is not a part of the master plan over which any one disputes that the Montgomery Planning Commission has jurisdiction, but is a design proposed by the developer of the land with the location of struc�tures on the land, including all setbacks and other regulations relating to the de�velopment of that land within a particular zone.  The approval of that design is an administrative function based upon a review of the site development plan to determine compliance with zoning laws, building codes, and traffic regulations.





The Montgomery Planning Commission has asserted final authority over the approval or disapproval of site development plans for at least as long as ten years according to the City Attorney, and according to Mr. Azar, for at least the past forty years.  Recently, after a hearing, the Montgomery Planning Com�mission turned down a site development plan that had been found to be in com�pli�ance with all zoning laws, building codes, and traffic regulations by the Mont�gomery Planning Controls Division.  After threatened litigation by the de�vel�oper, the legal department for the City of Montgomery reviewed the actions by the Planning Commission, as well as Alabama law, and concluded that the Planning Commission did not have the authority to do what it did.  The Planning Commission reconsidered the rejected plan and rescinded its disapproval.  Sub�sequently, the city’s legal department opined to the Planning Commission that it did not have the authority, under Alabama law, to approve or disapprove site development plans.  The Planning Commission responded by arguing that the authority was delegated to them long ago, creating a longstanding pattern and practice, and that various Montgomery City ordinances delegated to the Plan�ning Commission this authority and that Alabama law permits this duty to be delegated by the city to the Planning Commission.





	The Montgomery Planning Commission is a statutory creation.  Beginning in 1935, Montgomery was authorized and empowered by the Code of Alabama “to create by ordinance a planning commission with the powers and duties herein set forth” in the statute.  Ala. Code § 11-52-2(a) (1994).  Acting under that statutory authority, the City of Montgomery, by ordinance, created the Montgomery Planning Commission.  





	The duties and powers are specifically enumerated in sections 11-52-1 through 11-52-84 of the Code of Alabama.  Like all statutory creations granted authority in derogation of common law, the Montgomery Planning Commission has only the authority granted upon a strict construction of the statute creating it.  See Ala. Great Southern R. Co. v Ala. Pub. Serv. Comm’n, 210 Ala. 151, 97 So. 226 (1923); Ala. Power Co. v. Ala. Pub. Serv. Comm’n, 421 So. 2d 1260 (Ala. 1982).  The Alabama Supreme Court has held that where a board derives its powers directly from the state legislature, such powers cannot be circum�scribed, altered, or extended by the municipal governing body.  Swann v. Bd. of Zoning Adjustment of Jefferson, 459 So. 2d 896 (Ala. Civ. App. 1984); Nel�son v. Donaldson, 255 Ala. 76, 50 So. 2d 244 (1951); Water Works Board of the City of Birmingham v. Stephens, 262 Ala. 203, 78 So. 2d 267 (1955).  Under the Code of Alabama, the Montgomery Planning Commission has the authority to adopt a master plan; to adopt regulations governing the subdivision of land within its jurisdiction; to approve or disapprove subdivision plats; and to rec�ommend to the City Council zoning of property within the jurisdiction of the City Council, including all powers previously granted to the Montgomery Zon�ing Commission. Ala. Code §§ 11-52-7, 11-52-30 to 11-52-32 (1994).  There is, however, no specific statutory provision authorizing the approval or disapproval of site preparation plans relating to the development of property.





	In the case of Boulder Corp. v. Vann, 345 So. 2d 272 (Ala. 1977), the Ala�bama Supreme Court held that the authority of a Planning Commission to ex�ercise control over subdivision of lands within the municipality is derived from the Legislature.  The Boulder court further found that a planning commission is authorized to adopt regulations “not inconsistent with the statutes.”  Id.  In ex�ercising its functions, a Planning Commission acts in an administrative capacity and is bound by any limitations on its authority contained in the legislation au�thorizing it to act, as well as any restrictions contained in its own regulations.  Id.





In Boswell v. Whatley, 345 So. 2d 1324 (Ala. 1977), the Alabama Supreme Court stated that a statute creating and empowering a statutory entity such as the Montgomery Planning Commission authorizes the Montgomery City Council to create it only with the powers and duties set forth in the statute.  The Boswell court held the attempts of the Public Service Commission to exercise powers not granted were void.  Id. The very specific powers and duties granted to the Plan�ning Commission must be strictly construed.  Id.





Along with the express powers listed above, section 11-52-2(a) of the Code of Alabama authorizes a municipality “to create by ordinance a planning commission with the powers and duties herein set forth.”  Ala. Code § 11-52-2(a) (1994).  Section 11-52-6(a) provides that “[i]n general, the commission shall have such powers as may be necessary to enable it to fulfill its functions, promote municipal planning or carry out the purposes of this chapter”  Ala. Code § 11-52-6(a) (1994) (emphasis added).  Chapter 52 consists of four arti�cles, including “Article 4 Zoning.”  The Planning Commission’s interest in site plan and land use issues as facets of “municipal planning” is emphasized by the fact that the master plan the Planning Commission is statutorily charged with devising is required to show its recommendations as to “a zoning plan for the control of the height, area, bulk, location and use of buildings and premises.” Ala. Code § 11-52-8 (1994).  This section, however, only allows the Planning Commission to give recommendations, thus indicating the legislative intent that the final deci�sions regarding land use and site plan issues are to remain with the City Coun�cil.





Section 11-52-76 of the Code of Alabama states as follows:





The legislative body of such municipality shall provide for the manner in which [zoning] regulations and restrictions and the boundaries of such districts shall be determined, established, and enforced . . . and may adopt such ordinances as may be necessary to carry into effect and make effective the provisions of this article.





Ala. Code § 11-52-76 (1994) (emphasis added).  The City Council of Montgom�ery is therefore statutorily granted the authority to legislate the method by which zoning regulations are to be enforced.  As the Alabama Supreme Court has noted, “[t]he legislature cannot delegate its power to make a law, but it can make a law to delegate a power to determine some fact or state of things upon which the law makes or intends to make its own action depend.”  Bailey v. Shelby County, 507 So. 2d 438, 442 (Ala. 1987).  Because site plan review and zoning approval can be said both to “promote municipal planning” and to “carry out the purposes of this chapter,” which includes the provisions of article 4 of chapter 52 relating to zoning, it can be argued that the Planning Commission has the necessary general statutory powers to deal with the enforcement of zoning and use provisions contained in the municipal zoning ordinance, including the approval of site development plans, if it is delegated such enforcement authority by municipal ordinance.





A closer look at chapter 52, however, demonstrates that the authority granted to planning commissions with regard to zoning by the Legislature rele�gates the role of planning commissions to one of advisory boards rather than granting them the final power of approval or disapproval.  Section 11-52-7 of the Code states specifically that the Planning Commission’s powers regarding zoning are to be the same as those powers granted to zoning commissions.  Ala. Code § 11-52-7 (1994).  Section 11-52-79 makes it clear that zoning commis�sions make recommendations to the City Council regarding zoning of property within the jurisdiction of the City Council’s boundaries and zoning regulations.  This has been interpreted as making a planning commission an advisory board only, with City Council being the final authority on zoning issues.  City of Mobile v. Kara�gan, 476 So. 2d 60 (Ala. 1985).





The powers set forth in the Code do not authorize a municipal planning commission to have final approval or disapproval of a site development plan that has been found to be in compliance with the zoning laws, building codes, and traffic regulations.  In particular, the Legislature has chosen not to include any reference in the statutes containing the planning commission’s powers to the authority of approval of site development plans, but rather has indicated that the Planning Commission’s role in these matters, if any, should be advisory only.





Applying the legal principles set forth above to the facts at issue, it is the opinion of this Office that the Montgomery Planning Commission has only such powers and duties as are set forth in its enabling statute.  Based upon the lan�guage set forth in chapter 52 of the Code, the Montgomery Planning Commis�sion was not granted the authority to approve or disapprove site development plans.  Therefore, in answering your first question, the City of Montgomery Planning Commission is without power or authority to approve or disapprove a site development plan that is in compliance with all other state and city zoning laws, building codes, and traffic regulations. 





	Further, the powers and duties of the Montgomery Planning Commission cannot be expanded or diminished by the Montgomery City Council, by ordi�nance or otherwise.  The assumption of such power by the Planning Commis�sion, even for a substantial period of time and under the ostensible authority of various ordinances, does not and cannot bestow upon the Montgomery Planning Commission any authority beyond that specifically granted in the enabling stat�ute.  It is apparent, however, that the Legislature did contemplate the Planning Commission serving in an advisory role in these matters.  Therefore, while the City Council of the City of Montgomery, in its zoning ordinance, may not dele�gate to the Planning Commission the function of the final determination of whether a development plan meets all state and city zoning laws, building codes, traffic regulations, and other applicable laws and standards set by the City Council, it may delegate to the Planning Commission the duty of reviewing, providing a hearing, and making recommendations regarding the approval or disapproval of the same.  Any potential developer, or the City Council on its own accord, however, must be allowed the opportunity to appeal any decision or recommendation made by the Planning Commission to the City Council.








CONCLUSION





	The City of Montgomery Planning Commission is without power or au�thor�ity to approve or disapprove a site development plan that is in compliance with all other state and city zoning laws, building codes, and traffic regulations.  The City Council of the City of Montgomery, in its zoning ordinance, may dele�gate to the Planning Commission the responsibility to review site development plans and make recommendations.  The City Council may not delegate to the Planning Commission the function of the final determination of whether a de�velopment plan meets all state and city zoning laws, building codes, traffic regulations, and other applicable laws and standards set by the City Council, as this would impermissibly expand the powers of the Planning Commission granted by the Legislature.





	I hope this opinion answers your questions.  If this Office can be of fur�ther assistance, please contact Ben Albritton of my staff.





Sincerely,





TROY KING


Attorney General


By:











CAROL JEAN SMITH


Chief, Opinions Division
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