March 16, 2004


THIS OPINION HAS BEEN MODIFIED BY AN OPINION ISSUED TO HON. ROBERT R. RUSSELL, JR., EXECUTIVE DIRECTOR, ALABAMA INDIAN AFFAIRS COMMISSION, DATED 9-18-2014, A.G. NO. 2014-096.

Honorable Michael C. Gilbert

Executive Director

Alabama Indian Affairs Commission

770 South McDonough Street

Montgomery, Alabama 36130

Governor - Proration - State Funds - Legislative Council - Budgets

The Governor may not recommend funding the Indian Affairs Commission (“Commission”) at a level less than that prescribed in section 41-9-715(a) of the Code of Alabama when preparing and approving operating budgets.

In times where proration is necessary, the Governor has authority to prorate appropriations to the Commission in the manner prescribed by law to prevent an overdraft or deficit and allow proration without discrimination against any department, board, bureau, commission, agency, office, or institution of the State.

Dear Mr. Gilbert:


This opinion of the Attorney General is issued in response to your request. 

QUESTION 1

Does the Governor’s Office or the Legislature have the authority, when preparing and approving oper​ating budgets, to fund the Indian Affairs Commission at a level less than that prescribed in the Code of Ala​bama?

FACTS AND ANALYSIS

Section 41-9-715(a) of the Code of Alabama provides that “[t]here is continuously appropriated out of funds in the State Treasury, not otherwise appropriated, the sum of not less than $200,000, for the operation of the com​mission, which funds shall be disbursed in accordance with a financial manage​ment system approved by the Legislative Council.”  Ala. Code § 41-9-715(a) (2000).  

Section 41-4-90 of the Code states that all appropriations, except some not applicable here, are maximum, conditional, and proportionate, “the purpose being to make appropriations payable in full in the amounts named only in the event that the estimated budget resources during each budget year . . . are suffi​cient to pay all appropriations for such year in full.”  Ala. Code § 41-4-90 (2000).  The Governor is directed to restrict allotments to prevent an overdraft or deficit “by prorating without discrimination against any department, board, bureau, commission, agency, office or institution” of the State.  Id.  The law is designed to make the State operate within its income. Southern Indus. Inst. v. Lee, 234 Ala. 404, 175 So. 365 (1937).  This statute has been deemed not to apply to constitutionally mandated appropriations or to appropriations otherwise excepted or specified by statute as being fully payable. Folsom v. Wynn, 631 So. 2d 890 (Ala. 1993).  This section also reflects the language in Amendment 26 to the Constitution of Alabama which states, in part, as follows:

In case there is, at the end of any fiscal year, insuffi​cient money in the state treasury for the payment of all proper claims presented to the state comptroller for the issuance of warrants, the comptroller shall issue war​rants for that proportion of each such claim which the money available for the payment of all said claims bears to the whole, and such warrants for such prorated sums shall thereupon be paid by the state treasurer. At the end of each fiscal year all unpaid appropriations which exceed the amount of money in the state treasury subject to the payment of the same after the proration above provided for, shall thereupon become null and void to the extent of such excess.

Ala. Const. amend. 26.


As noted above, section 41-9-715 of the Code of Alabama provides that there is continuously appropriated to the Indian Affairs Commission from the State Treasury the sum of not less than $200,000 annually.  It does not, how​ever, provide that the appropriation is “fully payable.”  This statute only assures the Commission of a minimum total recommended appropriation in this amount when the Governor prepares and approves operating budgets.  It does not, how​ever, prevent the Governor from prorating the funds in the manner allowed by law in times when proration is necessary.  Therefore, the answer to your specific question as to whether the Governor, “when preparing and approving operating budgets,” may recommend  and approve funding the Commission “at a level less than that prescribed” in section 41-9-715(a), is that the Governor may not.


You ask the same question with regard to the Legislature, but it ordinarily takes no role in “preparing and approving operating budgets,” an executive function. The Legislature does have the authority to appropriate the funds, but in doing so, it is bound by the same statute requiring a minimum appropriation of $200,000.  The Legislature remains free, of course, to amend or repeal sec​tion 41-9-715(a). 

CONCLUSION


The Governor may not fund the Indian Affairs Commission at a level less than that prescribed in section 41-9-715(a) of the Code of Alabama when pre​paring and approving operating budgets.

QUESTION TWO

If not, is there remedy/relief for the restoration of the prescribed appropriation?

FACTS AND ANALYSIS


In the event a Governor attempted to reduce appropriations to the Indian Affairs Commission such that the total amount appropriated from the State Treasury was less than $200,000, possible remedies (assuming informal attempts at persuasion prove fruitless) are a request for an opinion of the Attorney Gen​eral or the filing of an action for declaratory judgment.

CONCLUSION


State law provides that a minimum of $200,000 is continuously appropri​ated annually to the Indian Affairs Commission from the State Treasury, but does not ensure that the amount appropriated is “fully payable” for purposes of proration.  The Governor cannot, therefore, reduce this statutorily mandated minimum appropriation amount in preparing or approving the state budget.  In times where proration is necessary, however, the Governor, under section 41-4-90 of the Code of Alabama and Amendment 26 to the Constitution of Alabama, has authority to prorate appropriations to the Commission from particular funds in the State Treasury in the manner prescribed so as to prevent an overdraft or deficit and allow proration without discrimination against any department, board, bureau, commission, agency, office, or institution of the State. 


I hope this opinion answers your questions.  If this Office can be of fur​ther assistance, please contact Ben Albritton of my staff.

Sincerely,

TROY KING

Attorney General

By:

CAROL JEAN SMITH

Chief, Opinions Division

TK/BHA

127442v2/59702

