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Honorable D.T. Marshall


Sheriff of Montgomery County


115 South Perry Street


Montgomery, Alabama 36104





Honorable David Grimes


Member, Alabama House of Representatives


2870 Zelda Road


Montgomery, Alabama 36106





Legislators – Immunity – Montgomery County





Constitutional privilege of legislators of immunity from arrest only applies to civil arrests and does not provide immunity from arrest for traffic violations.





Dear Sheriff Marshall and Representative Grimes:





	This opinion of the Attorney General is issued in response to your requests.  Both of your requests address the question of the scope of legislative immunity under section 56 of article IV of the Constitution of Alabama and section 29-1-7 of the Code of Alabama.  Because both of your requests relate to the same issue, they will be addressed together.








QUESTION





	Is a member of the Legislature privileged from arrest for a traffic violation . . . while traveling to or from a legislative session?








FACTS AND ANALYSIS





	Section 56 of article IV of the Constitution of Alabama of 1901 provides, in relevant part, as follows:





Members of the Legislature shall, in all cases, except treason, felony, violation of their oath of office, and breach of the peace, be privileged from arrest dur�ing their attendance at the session of their respective houses and in going to and returning from the same . . . .





	Section 29-1-7 of the Code of Alabama, which was originally adopted in 1959, is similar to section 56 of the Constitution and provides as follows:





(a) Members of the Legislature of Alabama shall in all cases, except treason, felony and breach of the peace, be privileged from arrest and shall not be sub�ject to service of any summons, citation or other civil process during their attendance at the session of their respective houses and in going to and returning from the same.





(b) Whoever knowingly and willfully denies to any member of the Legislature the privilege and immu�nity granted herein is guilty of a misdemeanor and, upon conviction, shall be punished by fine not exceed�ing $1,000.00 or by imprisonment for not more than one year, or by both.





	There have been no published decisions interpreting the privilege from arrest under section 56 of the Constitution.  Cf. Butler v. Town of Argo, Nos. 1001496, 1002162 to 1002164, 1010017, 2003 WL 21489719, at *19 (Ala. June 30, 2003) (citing section 56 in support of absolute privilege for speech or debate during legislative proceedings); see also Marion v. Hall, 429 So. 2d 937, 943-44 (Ala. 1983) (Torbert, C.J., concurring specially) (discussing speech or debate privilege).  Nor have there been any decisions interpreting the scope of immunity under section 29-1-7 or its predecessor, Ala. Code tit. 32, § 11(1) (1958 Recomp.).  But see Jackson v. State, 337 So. 2d 1281, 1282-83 (Ala. 1976) (holding that privilege under section 11(1) of title 32 could not be raised for the first time on appeal).  This Office, however, has previously addressed the question of legislative immunity on two occasions.  There is also substantial authority from other jurisdictions interpreting similar provisions in the United States Constitution and in other state constitutions.





	In an Opinion to the Honorable Jack B. Venable, House of Representa�tives, dated April 28, 1977, 167 Ala. Atty. Gen. Quarterly Rep. 18, Attorney General Baxley addressed the question “whether or not a state legislator travel�ing to or from a legislative session can be arrested for a traffic violation.”  Id. at 18.  After quoting section 56 and noting the provision now codified as section 29-1-7 of the Code, this Office concluded that “[t]he constitutional provision and the similar statutory provision provide immunity for legislators from arrest only in cases involving civil arrests and have no application whatsoever in any case involving any arrest for a criminal offense.”  Id.  This conclusion was based on the holding of the Supreme Court in Williamson v. United States, 207 U.S. 425 (1908), which interpreted a virtually identical provision in the federal constitution applicable to members of Congress, as well as decisions from other states.  See id. at 19 (citing 81 C.J.S. States § 35; Ex parte Emmett, 7 P.2d 1096 (Cal. App. 1932); Commonwealth ex rel Bullard v. Keeper of Jail, 4 W.N.C. 540 (Pa. 1877); Swope v. Commonwealth, 385 S.W.2d 57 (Ky. 1964); In re Wilkowski, 259 N.W. 658 (Mich. 1935); Long v. Ansell, 293 U.S. 76 (1934)).


	


	In Williamson, the Supreme Court quoted William Blackstone for the proposition that, prior to the founding of the United States, “ ‘it seems to have been understood that no privilege was allowable to the members [of Parliament], their families or servants, in any crime whatsoever, for all crimes are treated as being contra pacem domini regis [i.e., “against the peace of the lord the king”].’ ”  Williamson, 207 U.S. at 440 (quoting William Blackstone, Commen�taries *166 (1765)) (bracketed material added for clarity).  The Court went on to discuss several other 18th and 19th Century legal treatises on the question of parliamentary or legislative immunity. 207 U.S. at 440–46.  The Court summa�rized this discussion by observing that “from the foregoing it follows that the term ‘treason, felony, and breach of the peace,’ as used in the constitutional provision relied upon, excepts from the operation of the privilege all criminal offenses.”  Id. at 446.





	In 1982, this Office received a request for an opinion from a municipal judge in connection with the case of a state senator charged with driving under the influence.  The municipal judge had denied the senator’s motion to dismiss the charge based on legislative immunity.  According to the opinion request, the city prosecutor “disagreed with [the] ruling on the motion,” and informed the judge “that the City would not prosecute the case and moved for it to be dis�missed.”  The request did not indicate a ruling on the prosecutor’s motion to dismiss, but noted that “[t]he case ha[d] become highly controversial.”  The municipal judge requested the opinion of this Office regarding whether a charge of driving under the influence constituted a breach of the peace as that term is used in section 56 of the Constitution.  After citing many of the same authorities cited in the 1977 opinion to then-Representative Venable, this Office observed “that the great weight of authority in other states, and in the federal system, holds that the constitutional and statutory provisions of legislative immunity were not intended to provide immunity from violations of the criminal law.”  Opinion to the Honorable John Hollis Jackson, Jr., Judge, Municipal Court, City of Clanton, dated July 15, 1982, A.G. No. 82-00443, at 3.  The opinion declined to answer the question definitively, however, “because its resolution must be found within the judiciary based upon properly presented evidence.”  Id.  This refusal to answer a question that was already in litigation was consistent with the longstanding policy of this Office not to address questions concerning pending litigation.  See Opinion to the Honorable J. Shelby Searcy, Superinten�dent, Butler County Schools, dated April 18, 1984, A.G. No. 84-00251, at 2.  It does not, however, alter the opinion of this Office, as expressed in 1977, on the scope of immunity provided under section 56 of the Constitution and section 29-1-7 of the Code.





	Finally, we note that in The Legislative Process:  A Handbook for Ala�bama Legislators, the Alabama Law Institute has reached the same conclusion.  Discussing Williamson v. United States, the Handbook states that “[t]he Su�preme Court held that when the Constitution said a Congressman could be arrested for a ‘breach of the peace’ it was intended that a Congressman could be arrested for any criminal offense of whatever nature.”  Ala. Law Inst., The Leg�islative Process:  A Handbook for Alabama Legislators 148 (7th ed. 1999).  The Handbook notes that “[t]his same conclusion has been almost uniformly reached in interpreting similar provisions found in state constitutions nationwide.  Id. at 148–49 & n.12 (collecting cases).








CONCLUSION





	Based upon the prior opinions of this Office and the great weight of au�thority, this Office again concludes that the constitutional privilege of legisla�tors of immunity from arrest only applies to civil arrests and does not provide immunity from arrest for traffic violations.





	Because this answer renders the remaining questions in Sheriff Marshall’s request moot or academic, this Office does not address them.  See Ala. Code § 36-15-1(1)(d) (2001).  





	I hope this opinion answers your questions.  If this Office can be of fur�ther assistance, please contact Charles B. Campbell of my staff.





Sincerely,





TROY KING


Attorney General


By:











CAROL JEAN SMITH


Chief, Opinions Division
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Honorable D.T. Marshall


Honorable David Grimes
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