�Honorable Jimmy D. Hollis

Head Councilman, Town of Twin

5068 State Highway 253

Guin, AL 35563



Ballots – Sunshine Law - Secret Ballots – Marion County



The Marion County Community Development Foundation is not one of the commissions, boards, or councils to which the Sunshine Law specifically applies, nor is it a body, board, or commission that disburses public funds or exercises legislative or judicial functions. Therefore, it is not subject to the provisions of the Alabama Sunshine Law.



Dear Mr. Hollis:



	This opinion of the Attorney General is issued in response to your request on behalf of the Town of Twin.





QUESTION



	Is the Marion County Community Develop�ment Foundation (“Foundation”) allowed to cast a secret ballot considering the Foundation is funded by expensed tax monies from public funds?





FACTS AND ANALYSIS



	The Marion County Community Development Foundation (“CDF”) is an organization that is funded annually through local contributions from the Marion County Commission and participating municipalities, as well as some private companies.  On May 20, 2003, the CDF voted 11-9 by secret ballot to approve and support a resolution submitted by a neighboring municipality concerning the annexation of noncontiguous property by an act of the State Legislature.  



	The propriety of this vote is now moot because it has already been taken.  Section 36-15-1(1)(d) of the Code of Alabama prohibits the Attor�ney General from issuing opinions on moot questions, that is, questions on events that have already occurred.  Ala. Code § 36-15-1(1)(d) (2001).  For future meetings, however, this Office will address your question.



	Alabama’s Open Meetings Law, or Sunshine Law, states as follows:



	(a) No executive or secret session shall be held by any of the following named boards, commissions or courts of Alabama, namely:  Alabama Public Service Commission; school commissions of Alabama; board of adjustment;  state or county tax commissions; any county commission, any city commission or municipal council; or any other body, board or commission in the state charged with the duty of disbursing any funds belonging to the state, county or municipality, or board, body or commission to which is delegated any legislative or judicial function; except, that executive or secret sessions may be held by any of the above named boards or commissions when the character or good name of a woman or man is involved. 



Ala. Code § 13A-14-2(a) (1994).



	The public meeting requirement of section 13A-14-2 is to ensure that the public has the opportunity to become informed regarding the affairs of governmental bodies.  Miglionico v. Birmingham News Co., 378 So. 2d 677, 680 (Ala. 1979).  The whole deliberative process must be open to public scrutiny, rather than a mere formal announcement of deci�sions already made in private.  Id. at 680.



	The Alabama Supreme Court has held that the Sunshine Law applies to a few commissions, boards, and councils named in the statute and to “‘any other body, board or commission’ which disburses funds or exer�cises legislative or judicial functions.”  Advertiser Co. v. Wallis, 493 So. 2d 1365, 1368 (Ala. 1986).  This Office understands from conversations with a representative of the Foundation that the CDF is a private, non�profit corporation.  The CDF is established to promote and recruit indus�try in the municipalities and counties that contribute funds to it.  It also receives private funds from industry in addition to public funds from municipalities and counties.  The CDF does not disburse these funds.  The funds the CDF receives are used solely to cover its operating expenses.  The CDF exercises no legislative or judicial functions, but serves merely to attempt to bring industry and local governments together.



	This Office has consistently held that similar nonprofit corporations were not subject to the Alabama Sunshine Law because they were not one of the commissions, boards, or councils to which the Sunshine Law spe�cifically applies, nor were they a body, board, or commission that dis�burses public funds or exercises legislative or judicial functions.  Opinion of the Attorney General to the Honorable Billy Yates, Circuit Court Clerk, Etowah County, dated December 6, 2001, A.G. No. 2002-084; Opinion of the Attorney General to the Honorable Del Marsh, Member, Alabama State Senate, dated October 26, 2000, A.G. No. 2001-019; Opinion of the Attorney General to the Honorable Ronald G. Johnson, Member, House of Representatives, dated July 19, 1994, A.G. No. 94-00237; Opinion of the Attorney General to the Honorable Tommy Carter, Member, House of Representatives, dated September 7, 1988, A.G. No. 88-00442; Opinion of the Attorney General to the Honorable Steve Hettinger, Member, House of Representatives, dated July 13, 1988, A.G. No. 88-00352.



	Even if it could be argued that the CDF was subject to the Sunshine Law, secret ballots would not be prohibited.  The Supreme Court of Ala�bama has held that the Sunshine Law does not prohibit voting by written ballot in exceptional circumstances.  Ex parte Shelby Med. Ctr., 564 So. 2d 63, 66 (Ala. 1990).  This Office has consistently been of the opinion that, in keeping with the purpose of the Sunshine Law, public meetings should be an open, deliberative process and, in keeping with Ex parte Shelby Medical Center, voice votes or a show of hands should be used whenever possible.  Written ballots should be used only when a decision absolutely cannot be reached with voice votes or a show of hands.  Although voting by written ballot in meetings of public bodies is gener�ally prohibited unless there are exceptional circumstances, where voting is by written ballot, there is nothing that requires the voter to record his name on the ballot.  The results of the balloting are to be immediately announced and recorded.  The ballots and sealed tally sheets are to be retained by the secretary until it is certain that a recount will not be ordered.  Henry M. Robert III et al., Robert’s Rules of Order Newly Revised 404, ll. 15-20 (10th ed. 2000).





CONCLUSION



	The Marion County Community Development Foundation is not one of the commissions, boards, or councils to which the Sunshine Law spe�cifically applies, nor is it a body, board, or commission that disburses public funds or exercises legislative or judicial functions. Therefore, it is not subject to the provisions of the Alabama Sunshine Law.

 

	I hope this opinion answers your question.  If this Office can be of further assistance, please contact Ben Albritton of my staff.



Sincerely,



TROY KING

Attorney General

By:







CAROL JEAN SMITH

Chief, Opinions Division
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