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Allocation of insurance premium tax credits after the statutory deadline imposed by the Alabama Certified Capital Company Act, section 40-14B-1, et seq., of the Code of Alabama, is permissible when the delayed allocation results from an administrative agency’s failure to implement regulations in a timely manner.





Dear Representative Black:





	This opinion of the Attorney General is issued in response to your request.








QUESTION





	Do credits allocated to qualifying insurance com�panies under the Alabama Certified Capital Company Act, section 40-14B-1, et seq, of the Code of Alabama (“CAPCO Act”), constitute valid credits against the Alabama insurance premium tax, even though the cred�its are allocated after the statutory deadline set forth in the CAPCO Act?








FACTS AND ANALYSIS





	The CAPCO Act establishes a program administered by the Alabama Development Office (“ADO”) under which insurance premium tax credits may be allocated to insurance companies making qualifying investments in certified capital companies (“CAPCOs”) engaging in “qualified technology businesses” in Alabama.  Ala. Code § 40-14B-1(11) (2003).





	Subject to certain limitations in the CAPCO Act, each insurance company investing in a CAPCO is entitled to receive, in the year of its investment, a credit against its state insurance premium tax liability equal to 100 percent of the amount that the insurance company invests in a CAPCO.  Ala. Code § 40-14B-14 (2003).  Each such insurance company may apply up to 12.5 percent of the tax credit per year, commencing in the second calendar year after the investment, against up to 100 percent of its premium tax liability for that year, with any unused credit carried forward indefinitely until all the credit is util�ized.  Id.





	The CAPCO Act became effective on April 18, 2002, and included certain deadlines for implementation and administration of the CAPCO program.  ADO was required to adopt regulations implementing the program no later than sixty days after April 18, 2002 (Ala. Code § 40-14B-22 (2003)) and to begin accept�ing applications for certification of entities as CAPCOs on July 1, 2002.  Ala. Code § 40-14B-15 (2003).  CAPCOs were required to submit claims for pre�mium tax credits on behalf of their investors by October 1, 2002, and ADO was required to allocate available premium tax credits on October 15, 2002.  Ala. Code §§  40-14B-15 & 40-14B-18 (2003).  





	On June 4, 2002, ADO held a public hearing to discuss proposed regula�tions for the CAPCO Act. After receiving input at the public hearing, ADO did not implement regulations for the CAPCO program to begin July 1, 2002.  ADO issued notice stating that the deadlines imposed for implementation of the CAPCO Act did not afford ADO adequate time to adopt final administrative regulations.  ADO’s notice further stated that it was extending the deadline for implementation of the CAPCO program for a period not to exceed ninety days.





	Thereafter, on August 21, 2002, ADO filed Notice of Intended Action with the Legislative Reference Service proposing new rules regarding the CAPCO Act.  A public hearing on the proposed regulations was held on Octo�ber 8, 2002.  On January 8, 2003, after taking public comments and making revi�sions to the proposed regulations, ADO filed final regulations and gave notice thereof to the Alabama Legislature’s Joint Committee on Administrative Regu�lation Review (“Committee”) under section 41-22-23 of the Code of Alabama.  The regulations filed with the Committee did not subsequently go into effect.





	On April 11, 2003, ADO filed new proposed CAPCO regulations and scheduled a public hearing for May 30, 2003.  These regulations provided that no application for certification as a CAPCO would be approved by ADO unless the State Director of Finance determined that the application would not signifi�cantly impair or endanger the public, safety, or welfare of the State of Alabama in the delivery of essential services.  





	On June 20, 2003, this Office opined that ADO could not promulgate an administrative rule requiring approval by the Director of Finance as a prerequi�site to certification of a CAPCO, insertion of this requirement being, in the opinion of this Office, tantamount to a variance from or enlargement of the CAPCO Act exceeding the rulemaking authority granted to ADO by the CAPCO Act.  Opinion to Honorable Tom Butler, Senator, Alabama State Senate, dated June 20, 2003, A.G. No. 2003-172.





	ADO revised the proposed regulations to conform to the opinion issued by this Office on June 20, 2003, and filed final regulations with the Committee on July 25, 2003.  The Committee did not disapprove ADO’s regulations within the thirty-five day statutory period allotted for the Committee’s review, and as a result, the final regulations became effective on August 30, 2003, thirty-five days after submission to the Committee.  See Ala. Code § 41-22-23(b) (2000) (providing that administrative regulations become effective without amendment if no action concerning the regulations is taken by the Committee within thirty-five days after the regulations are submitted to the Committee).  





	The final regulations contain administrative deadlines inconsistent with the deadlines set forth in the CAPCO Act.  The final regulations provide that ADO will begin accepting applications from CAPCOs on October 1, 2003 (Rule 281-2-1.06(1)), that CAPCOs must file premium tax credit allocation claims with the ADO no later than January 10, 2004 (Rule 281-2-1.08(1)), and that ADO would notify the certified CAPCOs by January 25, 2004, of the amount of tax credits allocated to each certified investors. (Rule 281-2-1.08 (22)).  Also, each proposed regulations and the final regulations filed by ADO provided that none of the vested premium tax credit may be used to offset any state premium tax liability incurred before January 1, 2006. (Rule 281-2-1-1.08(16)). 





It is the opinion of this Office that insurance premium tax credits allo�cated by ADO after the statutory deadlines provided in the CAPCO Act will not be invalid or otherwise impaired solely because the credits are allocated after the statutory deadline as a result of delayed implementation of the administra�tive regulations governing the CAPCO Act.  To conclude otherwise would mean that an administrative governmental agency, through failure to exercise its rulemaking authority in a timely manner, may repeal a legislative enactment.  An administrative agency cannot make a rule defeating the purpose of or effec�tively contravening a statute.  State v. State Bd. of Adjustment, 32 So. 2d 216 (Ala. 1947);  Ex parte Jones Mfg. Co., 589 So. 2d 208, 210 (Ala. 1991).  Nor may it exercise rulemaking authority in a manner tantamount to a repeal, enact�ment, variance, or enlargement of legislation.  Hawkins v. James, 411 So. 2d 115 (Ala. 1982).  Accordingly, an administrative agency should not be able to defeat the purpose of a statute in a manner equivalent to its repeal by failing to adopt administrative rules in a timely manner.  





Of course, when an administrative regulation is inconsistent with a stat�ute, the statute controls.  Ex parte Crestwood Hosp. and Nursing Home, 670 So. 2d 45 (Ala. 1995).  Except with respect to delayed implementation occasioned by the delay itself, however, ADO’s failure to meet the statutory deadlines set forth in the CAPCO Act does not substantively alter the terms or implementa�tion of the CAPCO program.  The final regulations do not conflict with the statutory requirements for certifying CAPCOs, the statutory definition of “quali�fied technology businesses,” the terms for allocating tax credits, or other sub�stantive provisions of the CAPCO Act.�  Moreover, the extended deadlines prom�ulgated by ADO do not have the effect of altering the phase-in of the tax credits.  The CAPCO Act provides that a certified investor may use up to 12.5 percent of the premium tax credit per year commencing the second calendar year after making an investment in a CAPCO.  Ala. Code § 40-14B-14 (2003).  The CAPCO Act required the ADO to allocate tax credits on October 15, 2002.  Ala. Code § 40-14B-18 (2003).  Had credits been allocated in 2002, no tax credits could have been used by insurance companies until 2004.  The final regulations provide for a 2004 allocation date and further provide that credits may not be used until 2006, thereby preserving the two-year delay mandated by the statute. 





At least eight federal circuit courts of appeal have held that an adminis�trative agency’s failure to act by a statutory deadline does not prohibit the agency from subsequently exercising its statutory authority unless the statute specifies a consequence for the agency’s failure to act in a timely manner.�  While the CAPCO Act required administrative action by specified dates, which have now passed, the CAPCO Act nowhere states that ADO’s failure to act within the specified time periods precludes ADO from implementing the CAPCO program and a taxpayer from taking advantage of the program.  If the Legisla�ture had intended for the CAPCO Act to become no longer effective if the statutory deadlines were not met, it could have easily included such a provision in the statute.





The mere fact that regulations are not timely promulgated has no bearing on the intent of the Legislature in enacting the statute.  Given that administra�tive agencies have finite resources with which to discharge their obligations, it is foreseeable that some delay in the promulgation of regulations may occur.  An administrative agency must be afforded the amount of time necessary to analyze the administrative and policy issues involved in promulgating regulations so that it can reach considered results in a final rulemaking.  The Legislature’s intent in enacting the CAPCO program should not be thwarted when the CAPCO Act does not provide any consequence for administrative inability to meet statutory deadlines, and the delay does not substantively alter the CAPCO pro�gram.








CONCLUSION





	The allocation of insurance premium tax credits by ADO under the CAPCO Act after the statutory deadline for allocation set forth in the CAPCO Act will not invalidate or otherwise impair the tax credits when the delayed allocation of tax credits results from delayed implementation of administrative regulations governing the CAPCO program.  





	I hope this opinion answers your question.  If this Office can be of further assistance, please contact Carol Jean Smith of my staff.





						Sincerely,





						RICHARD F. ALLEN


						Acting Attorney General


						By:











						CAROL JEAN SMITH


						Chief, Opinion Division
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� 	The final regulations are inconsistent with the CAPCO Act in one substantive respect:  The final regulations decrease the threshold at which the State is entitled to receive a percentage of distributions made by a CAPCO.  Section 40-14B-10(c) provides that the State shall receive a 10 percent share of certain distributions and debt payments made by a CAPCO after the CAPCO has made distributions and other payments that would result in a 15 percent internal rate of return to the equity holders of the CAPCO.  The final regulations require payments to the State but do not include the 15 percent threshold.  Ala. Admin. Code § 281-2-1-.10(3).   Given that this difference between the final regulations and the statute actually benefits the State, it should not invalidate or impair the tax credits allocated under the CAPCO Act.





� 	Roadway Express v. Dole, 929 F.2d 1060, 1066 (5th Cir. 1991) (“[A]n agency does not lose jurisdiction for failing to comply with statutory time limits unless the statute both expressly requires the agency to act within a specified period and states a consequence for failing to comply”); Trans Fleet Enter., Inc. v. Boone, 987 F.2d 1000, 1005 (4th Cir. 1992) (“Even statutory time limits for agency action are usually deemed directory”); Thomas v. Barry, 729 F.2d 1469, 1470 n. 5 (D.C. Cir. 1984) (“The general rule is that ‘[a] statutory time period is not mandatory unless it both expressly requires an agency or public official to act within a particular time period and specifies a consequence for failing to comply with the provision’”), quoting Ft. Worth Nat’l Corp. v. Federal Savings and Loan Ins. Co., 469 F.2d  47, 58 (5th Cir. 1972); St. Regis Mohawk Tribe, NY v. Brock, 769 F.2d 37, 41 (2d Cir. 1985), cert. denied, 476 U.S. 1140 (1986) (when statutes require that administrative action “shall” be completed by a specified time, the general rule is that the statutory time period is not mandatory unless the statute specifies a consequence for failing to meet the deadline); Usery v. Whitin Machine Works, Inc., 554 F.2d 498, 501 (1st Cir. 1977) (“[C]ourts have uniformly held that the time requirement in statutes such as the one in the case at bar are not jurisdictional”); City of Camden, NJ v. U.S. Dept. of Labor, 831 F.2d 449, 450 (3d Cir. 1987) (holding that failure of an administrative agency to meet a statutory deadline does not prevent the agency from subsequently taking action); Milwaukee County, Wis. v. Donovan, 771 F.2d 983, 989 (7th Cir. 1985) (recognizing that agency should not lose jurisdiction when statute fails to specify a consequence for agency’s failure to comply with a statutory deadline); City of St. Louis, Mo. v. U.S. Dept. of Labor, 787 F.2d 342, 348 (8th Cir. 1986) (holding that an administrative agency does not lose jurisdiction to act unless the statute prescribes a time period for action, as well as a consequence for nonaction).
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