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The Dauphin Island Park and Beach Board may not make payment under a contract with the Southern Consulting Group for failure to meet the terms of the contract nor may the contract be amended to allow retroactive payment.





Dear Mr. Galloway:





	This opinion of the Attorney General is issued in response to your request on behalf of the Dauphin Island Park and Beach Board.








QUESTION ONE





	Can the Dauphin Island Park and Beach Board legally pay a fee based upon the percent�age of funds received when the funds are less than $200,000?








FACTS AND ANALYSIS





	In your request, you state that the Dauphin Island Park and Beach Board (“Beach Board”) is a public corporation organized under the provi�sions of section 11-22-1, et seq., of the Code of Alabama.  Ala. Code § 11-22-1, et seq. (1989).  The Beach Board entered into a contract with the Southern Consulting Group.  The contract was for the purposes of advice and assistance in the pursuit of funds for the Beach Board.  Para�graph 3 of the written agreement sets out the payment of fees by the Beach Board to the consultant and states, in total, as follows:





3…Compensation.  In consideration of services rendered by the consultant pursuant to this agreement, an administrative fee in the amount of $20,000.00 will be paid consultant, in the event consultant’s services result in an award and pro�curement of funds received by DIPBB [Dauphin Island Park and Beach Board] in excess of $200,000.00.  The consultant agrees to adminis�ter and document use of all funds procured in a manner deemed acceptable in the normal process of such service.





Consulting Agreement, Dauphin Island Park and Beach Bd.-Southern Con�sulting Group, para. 3, Jan. 22, 2001.  This agreement was prepared by the Southern Consulting Group and not the Beach Board.  Approximately $165,000 has been allotted to the Beach Board as a result of this agree�ment.





	In the construction of contracts generally, it is a first and pervading principle that the intention of the parties must govern.  This has long been the cornerstone of contract construction in Alabama.  Shealy & Finn v. Edwards, 73 Ala. 175 (1882).  The intention of the parties is plainly set out in that portion of the agreement quoted above.  The Beach Board has not received the $200,000 agreed upon; therefore, the $20,000 adminis�trative fee is not due to the consulting group.








CONCLUSION





	Under the terms of the contract, no payment may be made to the Southern Consulting Group as the terms of the payment clause were not met.








QUESTION TWO





	If your answer to this question is in the negative, could the Beach Board now legally enter into a contract amendment to provide for payment based on the amount received?








FACTS AND ANALYSIS





	The contract reflects, on its face, that it was executed on Janu�ary 22, 2001, and terminated twelve months from that date on January 21, 2002.  Extra compensation or fee from a state, county, or municipal authority after service has been rendered would run afoul of the Alabama Constitution.  Ala. Const. art. IV, § 68; Belcher v. McKinney, 333 So. 2d 136 (Ala. 1976) (retroactive pay unconstitutional).








CONCLUSION





	An amendment to a contract by the Dauphin Island Park and Beach Board allowing retroactive payment under a completed contract would be contrary to the Constitution of Alabama.





	I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Walter S. Turner of my staff.





Sincerely,





RICHARD F. ALLEN


Acting Attorney General


By:











CAROL JEAN SMITH


Chief, Opinions Division
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