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If the City of Tallassee (“City”) determines that a public purpose will be served, the City may transfer the Superintendent’s House and land to the Preservation Society by following section 11-47-20 of the Code of Alabama.





Dear Mr. Smith:





	This opinion of the Attorney General is issued in response to your request on behalf of the City of Tallassee.








QUESTIONS





	1.  May the City of Tallassee transfer the Superintendent’s House and adjoining land to the Tallassee Historical Preservation Society (“THPS”)?





	2.  If the City of Tallassee may do so, may the City transfer the house and property without declaring it surplus and holding it out for bid?





	3.  May the City of Tallassee enter into a 99-year lease with the THPS so that the THPS has control of the Superintendent’s House and adjoining grounds for that period of time with�out subjecting such a lease to the bid process?





			4.  If the City of Tallassee is able to transfer the property to the THPS, may it include, in the deed of transfer, a “reverter clause” that would require transfer of the Superintendent’s House and adjoining grounds back to the City of Tallassee in the event the THPS did not correct the dilapidated condition of the Superintendent’s House within a reason�able period of time and/or if the THPS no longer used the Superintendent’s House?








FACTS AND ANALYSIS





	Historically, there is a strong policy against the granting of public funds to private groups or corporations, whether for profit or not.  This public policy is articulated in sections 93 and 94 of the Constitution of Alabama.  The language of sections 93 and 94 has been interpreted by the Supreme Court of Alabama to allow the appropriation of public funds to such groups only when the appropriation of public funds to such groups is for a public purpose.  Bd. of Revenue & Road Comm’rs of Mobile County v. Puckett, 227 Ala. 374, 149 So. 850 (1933); Opinion of the Jus�tices No. 269, 384 So. 2d 1051 (Ala. 1980).





	In defining the parameters of what constitutes an expenditure for a “public purpose,” the Alabama Supreme Court has stated the following:





Generally speaking, . . . it has for its objective the promotion of public health, safety, morals, security, prosperity, contentment, and the gen�eral welfare of the community. . . The para�mount test should be whether the expenditure confers a direct public benefit. . . . The trend among the modern courts is to give the term “public purpose” a broad expansive definition.





Id. (citations omitted).  Moreover, legislative bodies have broad discre�tion in determining whether an expenditure is for a “public purpose.”  The Alabama Supreme Court has held that “[t]he Legislature has to a great extent the right to determine the question, and its determination is conclusive when it does not clearly appear to be wrong, assuming that we have the right to differ with them in their finding.”  Puckett, 227 Ala. at 377-78, 149 So. at 852 (1933).





	This Office has repeatedly opined that a local government can only expend public funds to improve private property if the governing body of the local government first concludes that a public purpose will be met by the expenditure.  The determination of whether such a public purpose will be served is a factual one that can only be made by the governing body of the local government.  See, e.g., Opinion of the Attorney General to Honorable Jeff Collier, Mayor, Town of Dauphin Island, dated March 31, 1999, A.G. No. 99-00152 (concluding that the construction of a sand berm on Dauphin Island would help protect the town’s sanitary sewer system, which serves all the town’s inhabitants, and because all real property owners on the island have the right to use the west-end beach, public benefit is derived from contributing to the FEMA project); Opinion of the Attorney General to Honorable Ronald L. Davis, Attorney for the City of Northport, dated April 12, 2002, A.G. No. 2002-211 (opining that, if the City of Northport determines that cooperation with the Northwood Lake residents and any third-party contractors in an effort to remove siltations from a private lake would serve a “public purpose,” the city may contribute funds or in-kind services to the siltation removal effort without violating section 94 of the Constitution of Alabama).





	In pertinent part, section 94 of the Constitution of Alabama pro�vides that “[t]he legislature shall not have the power to authorize any county, city, town, or other subdivision of this state . . . to grant public money or thing of value in aid of, or to any individual, association, or corporation whatsoever.”  Ala. Const. art. IV, § 94; Ala. Const. amend. 558.  Section 94 has been interpreted as allowing the appropria�tion of public revenues in the aid of an individual, association, or corpo�ration only when the appropriation is for a “public purpose.”  Slawson v. Ala. Forestry Comm’n, 631 So. 2d 953, 956 (Ala. 1994) (citing Bd. Of Revenue & Road Comm’rs of Mobile Co. v. Puckett, 227 Ala. 374, 149 So. 850 (1933)).





	The determination of whether a public purpose will be served by an expenditure of public funds is a factual one that can only be made by the governing body of the local government making the expenditure.





	Section 11-47-20 of the Code of Alabama states the following:





The governing body of any city or town in this state may, by ordinance to be entered on its min�utes, direct the disposal of any real property not needed for public or municipal purposes and direct the mayor to make title thereto, and a con�veyance made by the mayor in accordance with such ordinance invests the grantee with the title of the municipality.





Ala. Code § 11-47-20 (1992).  The City of Tallassee may transfer the Superintendent’s House and adjoining land to the Preservation Society by following section 11-47-20 of the Code of Alabama.








CONCLUSION





	A local government can only expend public funds to improve pri�vate property if the governing body of the local government first con�cludes that a public purpose will be met by the expenditure.





	The determination of whether a public purpose will be served by an expenditure of public funds is a factual one that can only be made by the governing body of the local government making the expenditure.





	I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Carol Jean Smith of my staff.





Sincerely,





Richard F. Allen


Acting Attorney General


By:











CAROL JEAN SMITH


Chief, Opinions Division
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