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Chairman, Limestone County Commission


310 West Washington Street


Athens, Alabama  35611





County Commissions – Annexation – Municipalities – Planning Commissions





The planning for possible annexation of property by a municipality in its master plan does not constitute an exercise of the municipality’s planning commission regulations and does not violate Amendment 643.





The use of “long lasso” annexation using public road rights-of-way to create contiguity has been held invalid.  Property is “contiguous” to the municipal corporate limits if it touches at some point or if the property lies directly across a public roadway or waterway from the municipal corporate limits.





Dear Mr. Seibert:





	This opinion of the Attorney General is issued in response to your request on behalf of the Limestone County Commission.








QUESTION 1





	Does the planning of annexations con�tained within the Athens Master Plan by the Athens Planning Commission and the Athens City Council violate Amendment 643?








FACTS AND ANALYSIS





	Amendment 643, ratified on January 6, 1999, is applicable to Lime�stone County and states that “[i]n Limestone County, no planning or zon�ing regulation of a municipality located wholly or partially within Lime�stone County shall extend beyond the corporate limits of the municipal�ity.”  Ala. Const. amend. 643.  Your request states that the Athens City Council and the Athens Planning Commission have adopted a master plan for the city that contemplates future annexations by the City of Athens into Limestone County.  The Limestone County Commission questions whether this plan�ning is a violation of Amendment 643.





	Municipal planning commissions are created under section 11-52-1, et seq., of the Code of Alabama.  Planning commissions are authorized to make and adopt a master plan for the physical development of the munici�pality, including areas outside its boundaries that the commission deter�mines are related to the planning of the municipality.  Ala. Code § 11-52-8 (1994).  The territorial jurisdiction of a municipal planning commis�sion is set forth in section 11-52-30 of the Code of Alabama, which states, in pertinent part, that “[t]he territorial jurisdiction of any municipal plan�ning commission over the subdivision of land shall include all land located in the municipality and all land lying within five miles of the cor�porate limits of the municipality and not located in another municipality.”  Ala. Code § 11-52-30 (1994).





	A municipality may ordinarily require that a subdivision plat located outside its corporate limits and within the territorial jurisdiction of its planning commission be approved by the planning commission.  Amendment 643 limits the exercise of that jurisdiction by any municipal�ity lying wholly or partially within Limestone County.  Accordingly, those municipalities may not exercise planning regulations or zoning regulations outside the corporate limits of the municipalities.  





	You state that the City of Athens has included areas in the master plan that the city may wish to annex in the future.  The fact that these areas are included in the master plan as areas for potential annexation by the city does not constitute regulations of the planning commission.  If the planning commission attempts to control the development of the prop�erty in areas that are outside its corporate limits, the planning commission would be exercising planning commission regulations, which is prohibited by Amendment 643.  Furthermore, property is not annexed by a munici�pality through its master plan and its planning commission.  Property may be annexed by one of three different methods: (1) an act of the Legisla�ture; (2) an election under certain statutory provisions; or (3) unanimous consent under certain statutory conditions.  City of Leeds v. Town of Moody, 294 Ala. 496, 319 So. 2d 242 (1975).  It is the opinion of this Office, therefore, that the plan for possible annexation of property by a municipality, as set forth in a master plan, does not constitute the exercise of the municipality’s planning commission regulations and does not vio�late Amendment 643.








CONCLUSION





	The planning for possible annexation of property by a municipality in its master plan does not constitute an exercise of the municipality’s planning commission regulations and does not violate Amendment 643.








QUESTIONS 2 & 3





	What constitutes “lasso annexation,” and what constitutes “contiguous property” with respect to annexation?





	Is “lasso annexation” legal?








FACTS AND ANALYSIS





	As stated under Question 1, a city or town may annex property by legislative act, by an election in accordance with section 11�42�2, or by petition in accordance with section 11�42�21.  Ala. Code § 11�42�2, 11�42�21 (1989).  Another method of annexation is applicable only to cities with a population of 25,000 or more.  Ala. Code § 11�42�40 (1989).  The “long lasso” method of annexation has been used in conjunction with section 11�42�21.  This section states, in pertinent part, as follows:





	Whenever all of the owners of property located and contained within an area contiguous to the corporate limits of any incorporated municipality located in the state of Alabama and such property does not lie within the corporate limits or police jurisdiction of any other munici�pality, shall sign and file a written petition with the city clerk of such municipality requesting that such property or territory be annexed to the said municipality, and the governing body of such municipality adopts an ordinance assenting to the annexation of said property to such municipality, the corporate limits of said munici�pality shall be extended and rearranged so as to embrace and include such property and such property or territory shall become a part of the corporate area of such municipality upon the date of publication of said ordinance.





Ala. Code § 11�42�21 (1989).





	The long lasso method of annexation involves the annexation of public road rights�of�way into a city to create contiguity and, in effect, avoid the requirement of a touching at some point.  City of Fultondale v. City of Birmingham, 507 So.2d 489 (Ala. 1987).  The Alabama Supreme Court held in the Fultondale case that the use of public road rights�of�way to create contiguity is unreasonable and invalid as a matter of law.  Id. at 491.  The Court has also applied the Fultondale case retroactively to ren�der a city’s use of the “long lasso” method of annexation invalid.  City of Madison v. City of Huntsville, 555 So. 2d 755 (1989).  Any previous annexation is presumed to be valid unless challenged and held by a court to be invalid.





	The Alabama Supreme Court has upheld other “corridor” annexa�tions where public road rights�of�way were not used.  City of Dothan v. Dale County Comm’n, 295 Ala. 131, 324 So. 2d 772 (1975).  In the Dothan case, the corridor was a 350�foot strip of privately owned land that the landowner agreed to annex into the city to create contiguity to prop�erty that otherwise would not be contiguous to the City of Dothan.  In another case where public road rights�of�way were used, the corridor was substantially larger than the roadway, and the roadway was on only a part of the corridor.  City of Prattville v. City of Millbrook, 621 So. 2d 267 (Ala. 1993).  The corridor in the Millbrook case was a county�owned rail�road bed that also had a public roadway on part of the land, and the county agreed to the annexation of the county property to the City of Millbrook.  City of Prattville, 621 So. 2d at 273.  The Court in the Mill�brook case noted that a “significant part of the corridor, approximately three quarters of a mile, has no roadway on it at all.”  Id.





	This Office has discussed the definition of “contiguous,” stating as follows:





	The Alabama Supreme Court has held that the contiguity require�ment means that there must be a “touching at some point” rather than a “sub�stantial common boundary.”  City of Dothan v. Dale County Comm’n, 295 Ala. 131, 134, 324 So. 2d 772, 775 (1975).  An exception to the actual touching-at-some-point rule occurs if the prop�erty lies directly across a public roadway from the municipal corporate limits and, in some cases, directly across a public waterway.  City of Spanish Fort v. City of Daphne, 774 So. 2d 567, 574 (Ala. 2000) (citing previous cases).





Opinion to Honorable Victor Gaston, Member, House of Representatives, dated September 17, 2002, A.G. No. 2002-337.








CONCLUSION





	The use of “long lasso” annexation using public road rights-of-way to create contiguity has been held invalid.  Property is “contiguous” to the municipal corporate limits if it touches at some point or if the property lies directly across a public roadway or waterway from the municipal cor�porate limits.





	I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Brenda F. Smith of my staff.





Sincerely,





BILL PRYOR


Attorney General


By:











CAROL JEAN SMITH


Chief, Opinions Division
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