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Because board members attending a meeting via video conference cannot be counted towards establishing a quorum, the Board of the Alabama Trust Fund, the Board of the Security for Alabama Funds Enhancement Program, and the Board of Directors of the Wallace-Folsom College Savings Investment Plan may not legally meet by video conference and consider or act in any way upon any matter.





Dear Ms. Ivey:





	This opinion of the Attorney General is issued in response to your request.








QUESTIONS





	May the Board of the Alabama Trust Fund, the Board of the Security for Alabama Funds Enhancement Program, and the Board of Direc�tors of the Wallace-Folsom College Savings Investment Plan meet by video conference?





	If so, may the board members of each of the various sites connected to the video confer�ence be counted towards establishing a quorum?





FACTS AND ANALYSIS





	As you state in your request to this Office, you, as State Treasurer, serve as a member of the Board of the Alabama Trust Fund (“ATF Board”), chair the Board of the Security for Alabama Funds Enhancement Program (“SAFE Program”), and chair the Board of Directors of the Wallace-Folsom College Savings Investment Plan (“Plan”).  All of these programs are subject to the provisions of the Alabama Sunshine Law.  The meetings of these boards, therefore, must be open to the public, except for executive sessions where the good name and character of a person is involved.  Ala. Const. amend. 450; Ala. Code § 13A-14-2 (1994).





	You recognize in your request letter that this Office has previously opined that meetings by teleconference are impermissible.  Opinion to Honorable Ronald L. Jones, Chief Examiner, Department of Examiners of Public Accounts, dated July 19, 1994, A.G. No. 94-00248.  You argue, however, that technologies have continued to advance and that new tech�nologies, such as video conferencing, are now available and are being used in the private sector.  You state that a video conference, unlike a teleconference, allows parties in various sites to see each other, see ex�hibits on display in various locations, to hear each other, and to interact in real time.  You conclude by arguing that video conferencing will allow for multiple sites to be networked together, each being open to the public, making public meetings more accessible and allowing, at a minimum, the same degree of participation as traditional meetings.  Although your arguments are com�pelling, Alabama law, unfortunately, does not allow for a legal quorum to be established without the members being physically present at a meeting.





	The question of having members attend meetings from different locations has been dealt with for many years and has consistently been treated in the same manner.  The Alabama Supreme Court determined in 1930 that for there to be a quorum of members at a meeting the required number of members must actually be present at the meeting and cannot be made up of absent members participating in the meeting via telephone.  Penton v. Brown-Crummer Inv. Co., 222 Ala. 155, 131 So. 14 (1930).  In 1978, this Office opined that the Penton case would extend to members seeking to attend via speakerphone, thus making such participation improper.  Opinion to the Honorable J.A. Poe, Mayor, City of Cordova, dated November 6, 1978.  The Jones opinion also used the Penton case as authority for the opinion that meetings by teleconference are impermissi�ble.  It is the opinion of this Office that the rule requiring the physical presence of members at a meeting to legally constitute a quorum applies to video conferencing. 





The attendance of a quorum is a condition precedent to application of the Sunshine Law.  Auburn Univ. v. Advertiser Co., 2003 WL 21205832 (Ala. May 23, 2003).  Until there is a quorum, there is an absolute inca�pacity to consider or act in any way upon any matter.  Id.  Because Ala�bama law requires a physical presence at a meeting for there to be a quo�rum, the Board of the Alabama Trust Fund, the Board of the Security for Alabama Funds Enhancement Program, and the Board of Directors of the Wallace-Folsom College Savings Investment Plan may not meet by video conference.  In the Jones opinion, this Office recognized that advance�ments in technology make the attendance of meetings from different loca�tions possible, and on occasion desirable, but changing the require�ment that persons be present in person at meetings to constitute a quorum is a matter that must be addressed by the Legislature.








CONCLUSION





	Because board members attending a meeting via video conference cannot be counted towards establishing a quorum, the Board of the Ala�bama Trust Fund, the Board of the Security for Alabama Funds Enhance�ment Program, and the Board of Directors of the Wallace-Folsom College Savings Investment Plan may not legally meet by video conference and consider or act in any way upon any matter.





	I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Ben Albritton of my staff.





Sincerely,





BILL PRYOR


Attorney General


By:











CAROL JEAN SMITH


Chief, Opinions Division
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