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The members of the Alabama Space Science Exhibit Commission may be legally removed and replaced with appointees whose terms are staggered in accordance with state law, provided that the persons being removed are given notice, afforded a hearing, and it is determined that just cause exists.





Dear Governor Riley:





	This opinion of the Attorney General is issued in response to your request. 








QUESTION





	May the Governor legally remove the current mem�bers of the Alabama Space Science Exhibit Commission and replace them with appointees whose terms are stag�gered in accordance with state law?








FACTS AND ANALYSIS





	The Alabama Space Science Exhibit Commission (“the Commission”) was established in 1965.  The composition and qualifications of members, the ap�pointment process, the terms of office, the procedure for removal of members, and rules regarding vacancies for the Commission are set forth in section 41-9-431 of the Code of Alabama as follows:





	The commission created by Section 41-9-430 shall consist of 18 members, to be appointed by the Governor, who shall be bona fide residents and quali�fied voters of this state, at least three of whom shall be residents of Madison County. The remaining members of the commission shall be appointed from throughout the state in such manner as to provide general statewide representation on the commission, but all members shall be qualified persons of unquestioned loyalty to this country who are knowledgeable and interested in national defense and space exploration and in the pro�motion of interest in such fields. Nine of the original members shall be appointed for terms of four years, and nine members shall be appointed for terms of eight years. Thereafter, all members shall serve for terms of eight years. All members shall serve until their successors are appointed and qualified, but any member may be removed by the Governor for just cause. Vacancies shall be filled in the same manner as original appointments are made. 





Ala. Code § 41-9-431 (2000) (emphasis added).





	On December 2, 1965, Governor George C. Wallace appointed 18 mem�bers to the Commission.  Nine members were appointed to four-year terms, and nine were appointed to eight-year terms.  After the initial four-year terms ex�pired, the successors to the original nine members appointed to four-year terms were appointed to eight-year terms under state law.  The terms for Commission�ers on the board therefore became staggered eight-year terms as intended by the Legislature.





	In November 1999, Governor Siegelman asked the Commission members serving at that time to resign.  Nine members had terms set to expire on Octo�ber 1, 2001, and nine had terms set to expire on October 1, 2005.  All members resigned and on November 21, 1999, Governor Siegelman appointed 18 new members.  Two former members, whose terms were set to expire on October 1, 2005, were reappointed.  Governor Siegelman assigned every member a term ex�piration date of November 21, 2007, thus breaking the staggered nature of the terms.  





	In 2001, the State Department of Examiners of Public Accounts opined that the Commission appointments made by Governor Siegelman were not in compliance with Alabama law.  As a result of that opinion, counsel for the Commission wrote Governor Siegelman’s legal advisor a memorandum explain�ing the problem and suggesting that the Governor reissue appointment letters that would bring each member’s term back into line with the Code of Alabama by resetting half of the members’ terms to expire on October 1, 2005, and resetting the other half to expire on October 1, 2009.  No action was ever taken by Governor Siegelman’s office on this request.  There have been three resigna�tions by Commission members since the time of the Commission’s request to the Governor.





	In 1999, when the 18 commission members resigned at the request of Gov�ernor Siegelman, a vacancy was created at every membership position.  The law disfavors any vacancy in office. State v. Lutz, 147 So. 429 (Ala. 1933).  A per�son filling a vacancy serves for the time remaining in the term of the person he or she replaces.  Stated differently, the terms of the appointees are limited to the remaining unexpired term of the vacating official.  Thomason v. Florence, 388 So. 2d 994 (Ala. 1980).  Because the terms of the former members were set to expire in October 2001 and October 2005, these terms were the limits for the 1999 appointees.  Governor Siegelman attempted to fill the vacancies by ap�pointing 18 new members, but in doing so, did not designate who each newly appointed member was replacing.  The situation was further complicated by the appointment of all current members to completely new and non-staggered terms rather than terms consistent with the terms of the resigned members.  It is now impossible to determine which current members were appointed to replace those former members whose terms expired in October 2001 and who were appointed to replace those whose terms are set to expire in October 2005.





	Section 41-9-431 of the Code of Alabama states that “all members shall serve until their successors are appointed and qualified.”  Ala. Code § 41-9-431 (2000).  Because the 1999 appointees could only be appointed to the remainder of the terms of the members they replaced, a maximum of half of the current members on the Commission are holding over on terms that expired in October 2001 and should be replaced by members whose terms will expire in October 2009.  As stated above, however, there is no way now of determining who is in a holdover status and who is appointed to a term expiring in October 2005.





	Section 41-9-431 of the Code of Alabama further states that “any member may be removed by the Governor for just cause.”  Ala. Code § 41-9-431 (2000).  Removal from office or appointment is governed by the law or rules in effect at that time.  Yielding v. McCombs, 238 Ala. 635, 193 So. 169 (1940).  It has been uniformly ruled that the power to appoint an officer carries with it, as an inci�dent, in the absence of constitutional or statutory restraint, the right to remove the appointee. Touart v. State, 173 Ala. 453, 56 So. 214 (1911).  When a person is appointed to an office, the term of which is not fixed by law, that person is then and ever after regarded as holding subject to the will of the appointing power.  Id.  The accepted view is that, when the power to remove an officer is for cause, notice and a hearing must be given the person being removed.  Id.; State ex rel. McIntyre v. McEachern, 231 Ala. 609, 166 So. 36 (1936); Simpson v. Van Ryzin, 265 So. 2d 569 (Ala. 1972).





	At this point in time, one option available to you is to allow all current members to serve until October 1, 2005, at which time an entirely new board can be appointed with half serving out the remainder of an eight-year term ending October 1, 2009, and the other half serving an eight-year term expiring Octo�ber 1, 2013.  Another option is to determine that just cause exists to remove all members immediately and appoint a new board with half serving out the remain�der of an eight-year term ending October 1, 2005, and the other half serving the remainder of an eight-year term expiring October 1, 2009.  If the option of re�moval is taken, however, those being removed must be given notice and a hear�ing.  If there is a determination of just cause after the hearing, then the members may be removed.





CONCLUSION





	The Governor may legally remove the current members of the Alabama Space Science Exhibit Commission and replace them with appointees whose terms are staggered in accordance with state law, provided that the persons be�ing removed are given notice, afforded a hearing, and it is a determined that just cause exists.





	I hope this opinion answers your question.  If this Office can be of further assistance, please contact Ben Albritton of my staff.





Sincerely,





BILL PRYOR


Attorney General


By:











CAROL JEAN SMITH


Chief, Opinions Division


BP/BHA


136556v1/60555


Honorable 


Page � PAGE �2�
































February 12, 2004











Honorable Bob Riley


Page � PAGE �4�











