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If a municipality will use the public streets and public places within another municipality to operate its utility system, and has been given a franchise to use the streets and public places within the other municipality for that purpose, the municipality may acquire, by eminent domain, property located in the corporate limits of the other municipality for its sewer system.  The municipality, in which the property is located, is not required to give additional consent to the eminent domain proceedings.



Dear Mr. Nicholas:



	This opinion of the Attorney General is issued in response to your request on behalf of the Town of Good Hope.





QUESTION



	Does the City of Cullman have legal authority to use its power of eminent domain to condemn private property located within the corporate limits of the Town of Good Hope for expansion and improvement to the City of Cullman Waste Water Treatment Plant without the consent of the Town of Good Hope?





FACTS AND ANALYSIS



	The Town of Good Hope is located adjacent to the City of Cullman.  The City of Cullman has an existing sewer line and pumping station located com�pletely within the municipal limits of Cullman.  The City of Cullman would pre�fer to move the sewer lines so that the pumping station can be eliminated and sewage can be moved with a gravity flow.  The City of Cullman has expressed its intention to condemn, through eminent domain, certain private property located within the Town of Good Hope for expansion and improvements to its waste water treatment plant.  The City of Cullman does not presently have an easement over the property sought to be condemned.  The Town of Good Hope has not consented to the use of eminent domain by the City of Cullman within the corporate limits of the Town of Good Hope.



	Section 220 of the Alabama Constitution prohibits the use of a municipal�ity’s streets without the consent of the municipality.  This section states as fol�lows:



	No person, firm, association, or corporation shall be authorized or permitted to use the streets, avenues, alleys, or public places of any city, town, or village for the construction or operation of any public utility or private enterprise, without first obtaining the consent of the proper authorities of such city, town or village.



Ala. Const. art. XII, § 220.



	The Alabama Supreme Court has stated that this section allows a city to control its streets by guaranteeing that the city has at least a veto power over what may be placed on its streets.  Alabama Power Co. v. Citizens of State of Ala., 527 So. 2d 678 (1988).  The consent required by this section has been held to be a franchise.  Boman v. Birmingham Transit Co., 280 F. 2d 531 (5th Cir. 1960).  Thus, this provision of the Alabama Constitution prohibits the City of Cullman from constructing and operating a utility system within the corporate limits of the Town of Good Hope and using the public streets and public places within the Town of Good Hope, unless Good Hope has granted Cullman a fran�chise to use the public streets and public places in Good Hope for a utility sys�tem.



	A municipality is given statutory authority to construct sewers and drains.  Ala. Code §§ 11-50-50 to 11-50-56 (1992).  Section 11-50-50 states as follows:



	All cities and towns may make all needful provi�sions for the drainage of such city or town, may con�struct and maintain efficient sanitary and stormwater sewers or sewer systems, either within or without the corporate limits of the city or town, may construct and maintain ditches, surface drains, aqueducts and canals and may build and construct underground sewers through private or public property, either within or without the corporate limits of such city or town, but just compensation must first be made for the private property taken, injured or destroyed.



Ala. Code § 11-50-50 (1992) (emphasis added).



	Section 11-50-51 provides that “[c]ities and towns may acquire, whenever necessary, the requisite rights and easements by condemnation in the manner prescribed by the Constitution and laws of Alabama for the condemnation of lands for the public use.”  Ala. Code § 11-50-51 (1992).  Section 11-50-52 provides additional authority for a city to extend and al�ter its sewer system and states as follows:



	Any city or town may extend or alter its sewer system and extend the mains whenever in the opinion of the city or town it may be necessary or expedient to do so, and such city or town may extend the mains to any point in the county in which it is situated, and for these purposes, the said city or town shall have and ex�ercise the full rights of eminent domain and may acquire such lands or easements therein and the uses of such waterways as may be necessary by the proceedings provided by law for acquiring private property for pub�lic uses.



Ala. Code § 11-50-52 (1992).



	These provisions of the Code of Alabama give a city the authority to use property outside its corporate limits for sewage and drainage purposes.  The property or easements necessary for the sewer system may be acquired through eminent domain.  The eminent domain procedures set forth in detail in section 18-1A-1, et seq., of the Code of Alabama must be followed by a city that seeks to acquire property by eminent domain.  Ala. Code § 18-1A-1, et seq. (1997 & Supp. 2002).  Nothing in the eminent domain provisions requires the consent of the municipality in which the property is located; however, as stated above, section 220 of the Alabama Constitution requires the municipality seeking the use of property to obtain a franchise, for the use of the city streets, from the municipality in which the property is located.  



	Section 18-1A-72 of the eminent domain provisions addresses the author�ity to take property already subject to public use and provides, in pertinent part, as follows:



	(b) If the property sought to be condemned or any portion thereof or interest therein has already been subjected to or devoted to a public use, such land or portion thereof or interest therein shall not be taken for another and different character of public use, unless an actual necessity for the specific land or portion thereof or interest therein shall be alleged and proven and unless it be alleged and proven that such other and dif�ferent character of public use will not materially inter�fere with the public use to which such property is al�ready subjected or devoted.



Ala. Code § 18-1A-72(b) (1997).



	If the City of Cullman will use the public streets and public places within the Town of Good Hope for its sewer system and has been granted a franchise by the Town of Good Hope to use the public streets within Good Hope for this purpose, the City of Cullman may then acquire property by eminent domain within the corporate limits of the Town of Good Hope for purposes of its sewer system.  The eminent domain provisions do not require the Town of Good Hope to give additional consent to the eminent domain proceeding.





CONCLUSION



	If a municipality will use the public streets and public places within another municipality to operate its utility system, and has been given a franchise to use the streets and public places within the other municipality for that pur�pose, the municipality may acquire, by eminent domain, property located in the corporate limits of the other municipality for its sewer system.  The municipal�ity, in which the property is located, is not required to give additional consent to the eminent domain proceedings.



	I hope this opinion answers your question.  If this Office can be of further assistance, please contact Brenda F. Smith of my staff.



Sincerely,



BILL PRYOR

Attorney General

By:







CAROL JEAN SMITH

Chief, Opinions Division
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