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Honorable Marilyn E. Wood


Revenue Commissioner, Mobile County


P.O. Drawer 1169


Mobile, AL  36633-1169








Revenue Commissioners – Escape Assessments – Ad Valorem Taxes





Where property is transferred to an entity having a statutory exemption from ad valorem taxation and then leased back to the private owner, the property will be exempt from ad valorem taxation unless the property interests of the exempt entity are inconsequential.  Here, following the expiration of the lease by its terms, the property interests of Rainbow Partnership are not inconsistent with a fee ownership of the Property, and the Property is subject to ad valorem taxation.





Dear Ms. Wood:





	This opinion of the Attorney General is issued in response to your request.








QUESTION





	Where property is leased from a medical clinic board that issued bonds to finance its purchase and improvement, the bonds are paid in full and the lease expires, and the lease obligates the Lessee to acquire title to the property from the Board at the expiration of the lease, but the Lessee fails to do so, does the property remain exempt from ad valorem taxes after the expiration of the lease?








FACTS AND ANALYSIS





	On April 30, 1984, Lamar and Sarah Harrison sold real property (“Property”) to the Rainbow Partnership (“Rainbow”), an Alabama general partnership.  A month and a half later, on June 11, 1984, Rainbow sold the Property to the Medical Clinic Board (“Board”) of the City of Saraland.  Also on June 11, 1984, the Board adopted a resolution to issue bonds to finance a project (“Project”) on the Property that included land, equipment, and a building.  The Project was leased to Rainbow, and the lease payments were used to reimburse or to pay on behalf of the Board the principal, interest, and expenses on the bonds.





	Under the terms of the lease agreement (“Lease”) between Rainbow and the Board, at the time that the bonds were satisfied, Rainbow was required to purchase the Property for a nominal consideration.  This provision, as set forth in section 11.2 of the Lease, provided as follows:





Obligation To Purchase Project After Payment In Full Of Bond.  After payment in full of the Bond, the Company [Rainbow] shall be obligated to purchase from the Issuer [Board], and the issuer shall be obligated to sell, the Project to the Company for the sum of TEN DOLLARS ($10.00).





Lease agreement between Rainbow Partnership and the Medical Clinic Board of the City of Saraland.  The Lease expired under its provisions on June 30, 1999, at which time the bond had been satisfied.  Title to the Property, however, was not transferred from the Board to Rainbow by any recorded instrument.





	Escape assessments were entered against the Property back to June 30, 1999.  Protest was made of this assessment and the Probate Commissioner, through section 40-7-23(d) of the Code of Alabama, held a hearing thereon.  Appearing in protest of this assessment was Gulf Health Properties, Inc.  (“Gulf Health”).  Gulf Health agreed that the Lease expired on June 30, 1999, that the bonds had been satisfied and that the Lease obligated a reversion of title.  Gulf Health, however, asserts that until the deed is actually executed, delivered, and recorded, the Property will remain exempt from ad valorem taxation through section 11-58-14 of the Code of Alabama and Opinion to Honorable E. Watson Smith, Port City Medical Clinic Board of Mobile, dated October 28, 1996, A.G. No. 97-00027.





	It is well settled in Alabama law that taxation is the rule and an exemption is the exception. Chemical Waste Management, Inc. v. State, 512 So. 2d 115 (Ala. Civ. App. 1987). An exemption from taxation is to be strictly construed against the party claiming the exemption and in favor of the right to tax. Ex parte Fleming Foods of Ala., Inc., 648 So. 2d 577 (1994). No property is to be exempted unless the Legislature's intention to exempt that property appears in some statute. Brundidge Milling Co. v. State, 45 Ala. App. 208, 228 So. 2d 475 (Ala. Civ. App. 1969). The party seeking an exemption from taxation assumes the burden to establish the right, and in all cases of doubt as to legislative intention, the presumption is in favor of the taxing power. Chemical Waste Management, 512 So. 2d at 119.	  





	The opinion to Honorable E. Watson Smith, cited by Gulf Health (whom we assume to be the successor in interest to Rainbow), states the general rule that section 11-58-14 of the Code of Alabama provides that all lease agreements and all property and the revenue derived from any lease thereof shall be exempt from all forms of taxation in the State of Alabama.  This office, however, has recognized that this general rule is not inflexible and has applied common-law principles when the circumstances require their application.  These principles are essential to accurately reflect the rationale, limitations, and governmental purposes that underlie the ad valorem tax exemptions within both title 11 and title 40 of the Code of Alabama. 





	An opinion to Honorable John R. Phillips, Attorney, East Alabama Planning and Development Commission, dated May 26, 2000, A.G. No. 2000-157, this Office was requested to rule on whether property being purchased by an entity exempt from ad valorem taxes through a lease-purchase agreement was exempt because of the purchaser’s exemption.  There the lease-purchase agreement provided for monthly payments for a term of 15 years with an option to purchase the property at the end of the lease period for a nominal sum of $10 at the end of the lease.  The opinion of this Office on this issue was that, because the intent of the lease-purchase agreement was to hold and acquire the property for a public purpose, the property would be exempt through section 40-9-14 of the Code of Alabama.





	An opinion to Honorable Freda P. Roberts, Revenue Commissioner, Mobile County, dated December 20, 1998, A.G. No. 96-00072, a school board leased property to Exxon Corporation under a long-term lease (99 years).  Exxon claimed that, because the legal title remained with the school board, the property was exempt from taxation.  The opinion of this Office was to the contrary.  It stated that “the duration of the lease indicates that the lessee is to have full use and enjoyment of the property currently on the property.  See State v. West Point Dev. Corp., 190 So.2d 535 (1966);  Brookley Manor v. State, 90 So. 2d 161 (1956); Ken Realty Co. v. State, 25 So. 2d 675 (1946).”  





	In an opinion to Honorable Ed Hollis, Revenue Commissioner, St. Clair County, dated June 14, 1993, A.G. No. 93-00250, a closer situation was addressed.  The industrial development board owned real and personal property that it had leased to a private company.  The lease expired, but the board did not immediately transfer title to the property back to the private user.  This Office opined that the property became taxable at the expiration of the lease regardless of whether the board conveyed the property back to the private user.  Although that opinion technically involved the Tax Incentive Reform Act (section 40-9B-1, et seq., of the Code of Alabama), this Office specifically referenced Revenue Department Administrative Regulation §810-4-3-02(8).  That regulation addresses this exact issue squarely both then and now.





	Thus, the opinions of this Office are to the effect that property owned by an entity exempted from ad valorem taxation by statute are to be exempt so long as that entity is the true owner of a material beneficial interest in the property for which the exemption is sought.  This principle has been followed regardless of the title or legal ownership.  This is also consistent with decisions of the United States Supreme Court.  In Helvering v. F. & R. Lazarus & Co., 308 U.S. 252, 255 (1939), the Court held as follows:





	We think the [taxing authority] justifiably concluded from its findings that the transaction between the taxpayer and the trustee bank, in written form a transfer of ownership with a lease back, was actually a loan secured by the property involved. General recognition has been given the "established doctrine that a court of equity will treat a deed, absolute in form, as a mortgage, when it is executed as security for a loan of money."  In the field of taxation, administrators of the laws and the courts, are concerned with substance and realities, and formal written documents are not rigidly binding.  [footnote omitted]. 





	The Lessee has completed all of the lease payments required under the lease-back, and the only thing remaining to be done under the terms of the lease is a reversion of title upon payment of a nominal consideration.  At this juncture, the 1984 conveyance of the property from Rainbow to the Board can be properly treated in equity as a mortgage rather than a deed. The Board is then treated as merely the holder of a mortgage on the property that, by its terms, has expired.  The Board, thus, does not have a material beneficial interest in the Property, and the interests of Rainbow in the Property are not inconsistent with a fee interest therein.   








CONCLUSION





	In the field of taxation, administrators of the laws and the courts are concerned with substance and realities, and formal written documents are not rigidly binding. Where property is transferred to an entity having a statutory exemption from ad valorem taxation and then leased back to the private owner, the property will be exempt from ad valorem taxation unless the property interests of the exempt entity are inconsequential.  Here, the property interests of Rainbow are not inconsistent with a fee ownership of the Property, and the escape assessments may be upheld on all periods following the expiration of the lease by its terms.





	I hope this opinion answers your question.  If this Office can be of further assistance, please contact David Avery at the Department of Reve�nue.





	Sincerely,





	BILL PRYOR


	Attorney General


	By:











	CAROL JEAN SMITH


	Chief, Opinions Division


BP/DEA/bsl


130131v1/60119





























December 30, 2003





Honorable Marilyn E. Wood
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