�
Honorable Bob Riley


Governor, State of Alabama


State Capitol


Montgomery, AL 36130





Revenue Department – Motor Vehicle Tags – Rules and Regulations – Governor’s Office - Emergencies





Subject to the issuance of an appropriate “proclamation of emergency” by the Governor of Alabama, the Commissioner of Revenue is authorized by section 32-6-53 of the Code of Alabama to promulgate reasonable rules and regulations governing the type or kind of device to be attached to motor vehicles as evidence of their licensing and registration so as to effect the extension by two years or a like time of the otherwise applicable period of five years for metal license plate replacement.





Dear Governor Riley:





	This opinion of the Attorney General is issued in response to your request.








QUESTION





Whether, upon issuance of the appropriate emergency declaration, section 32-6-53 of the Code of Alabama allows the Commissioner of Revenue to promulgate a rule or regulation extending the period by which motor vehicle license plates may be valid beyond the five-year period specified in section 32-6-62.








FACTS AND ANALYSIS





By letter dated November 26, 2003, the Governor made the above-stated inquiry, accompanied by the observation that the State can realize estimated savings in excess of 1 million dollars by delaying replacement of metal motor vehicle tags for an additional two years.





Section 32-6-62 of the Code of Alabama states, in pertinent part, that license plates for private passenger automobiles and trucks “shall be valid for five years and shall be replaced at the end of that period.” Ala. Code § 32-6-62 (1999) (emphasis added).  The statutory provisions deal�ing with license tags and plates are primarily found in sections 32-6-50 through 32-6-68 of the Code of Alabama.  Section 32-6-53 provides as follows:





The Commissioner of Revenue . . . shall have the full and continuing power to promulgate from time to time with the approval of the Gov�ernor, reasonable rules and regulations govern�ing the number, type or kind, size and method of placement and attachment of license tags, stamps, discs, plates or other devices to be attached to motor vehicles as evidence of the licensing and registration thereof; provided, that such power or authority on the part of the Com�missioner . . . to issue such rules and regulations shall be dependent upon a proclamation by the Governor, from time to time as the occasion may require, of an emergency making reasonably nec�essary the use of such substitutes for the usual tags attached to or placed upon motor vehicles; . . . . 





Ala. Code § 32-6-53 (1999) (emphasis added).





Implicit in the question posed is the fact that the license plate deferral will mean the continuation of use of the metal tag already in place and continuation of the issuance of the annual stick-on decal customarily used during the five-year cycle between issuance of replacement metal license plates.  The cost savings is obviously a function of the utili�zation of the substantially less expensive decals for an additional two years.





The question posed, in the context of the above-recited statutory provisions, is best recast as inquiring of the legal permissibility of the li�cense plate issuance deferment plan in the light of the facially imperative language contained in section 32-6-62 of the Code of Alabama.  This sec�tion states that license plates for private passenger automobiles and trucks “shall be valid for five years and shall be replaced at the end of that period” as compared to the enabling provision of section 32-6-53 author�izing the Commissioner of Revenue, upon gubernatorial proclamation of an emergency, to issue “rules and regulations governing the number, type or kind . . .” of devices attached to vehicles as evidence of licensing and registration.  Ala. Code § 32-6-53, 32-6-62 (1999) (emphasis added).  





Courts use many rules of construction to interpret and apply statu�tory provisions.  The Supreme Court of Alabama has acknowledged, as correct statements of statutory construction, the following five rules:





Permissive words in a statute may be construed as being mandatory in those cases where the public interest and rights are concerned and where the public or third persons have a claim de jure.





A statute must be considered as a whole and every word in it made effective if possible.





Where a legislative provision is accompanied by a penalty for failure to comply with it the provi�sion is mandatory.





Where two sections or provisions of an act are conflicting the last in order of arrangement con�trols.





The purpose of statutory construction is to ascer�tain, not only from the language used by the leg�islature, but also from the reason and necessity for the act, the evil sought to be remedied and the object and purpose sought to be obtained.





Ala. State Bd. of Health ex rel. Baxley v. Chambers County, 335 So. 2d 653 (Ala. 1976) (citations omitted).  The Court declined, in a context of statutory authority, to establish waste disposal systems, to construe facially “permissive” statutory language as “mandatory”, and recognized the Court’s previous holding in the area of statutory construction as fol�lows:





“The interchangeability of ‘may’ and ‘shall’ to effect legislative intent is a sound rule; but it can be given a field of operation only where the overall expression of the legislative enactment evidences an intent and purpose contrary to the term employed.”





Id. at 657 (citing Morgan v. State, 280 Ala. 414, 194 So. 2d 820 (1967)).  The Supreme Court had, in Morgan v. State, earlier reached an opposite result holding, within the context of a License Tax Division directive (regulation), that facially “mandatory” language in the directive (regula�tion) would be construed as “permissive” under this analysis:





“While the word ‘shall’, as used in statutes or otherwise, is generally said to be used in the imperative or mandatory sense, there is a very notable exception to this where from the circum�stances it is obvious that the legislature intended otherwise and also where the validity of the stat�ute itself is placed in jeopardy.  The exception appears to recognize the fact that the man on the street, aside from strict rules of grammar, often uses the words ‘shall’ and ‘may’ interchangeably and without regard to fineness of meaning.  Thus, to carry out the real legislative intent and as it has been said to prevent injustice being done by making justice the slave of grammar, courts have under similar circumstance as are here involved construed the word ‘shall’ as permis�sive and as equivalent to ‘may.’





Id. at 823 (emphasis added).





The above-enumerated rules of statutory construction and the illus�trative cases cited support the conclusion that the Commissioner may le�gally issue the deferral license plate regulation toward the end of achiev�ing a substantial cost savings to taxpayer citizens of Alabama.  In fact, four of the five rules support construing the “shall” language in section 32-6-62 as permissive.





First, the required “public interest and rights are concerned” in the issue of statutory construction at hand, in the form of a widely recognized State revenue funding financial crisis.  (See Rule 1, above; its converse, that “mandatory” words in a statute may be construed as “permissive,” is equally true.)  See Morgan v. State.





Second, the “shall” language in section 32-6-32, regarding the five-year plate replacement scheme, is not accompanied in that section or in any other related statute by a penalty provision for its disregard.  There�fore, the absence of such a penalty provision when that section is read in pari materia with section 32-6-53, and with other sections of chapter 32, is consistent with construction as “permissive” rather than “mandatory.”  (See Rule 3, above; again, the converse, but equally valid, application controls in that where the subject legislative provision is not accompanied by a penalty for failure to comply with it, the provision may properly be deemed permissive.)





Third, the “object and purpose sought to be obtained” by the statute under construction is important to the construction process. (See Rule 5, above.)  Section 32-6-50, et seq., can be summarized in terms of “object and purpose sought to be obtained”  as setting out a comprehensive, orderly, and efficient system of vehicle identification and a related annual  revenue stream for the State from required registrations and their renew�als from year to year.  While five years may have been an appropriate cycle for issuance of replacement metal plates based upon considerations of wear and tear, legibility of numbers, etc., there is no apparent objective basis upon which to ascribe special character to that number of years as distinguished from a lesser or greater number, e.g., three years or seven years.  The endemic elements bound up in the “object and purpose” of this particular section of an efficient vehicle identification system and production of revenue will be just as well served whether the period of years for the license plate cycle is decreased or increased.  The identifi�cation method of license plate numbers will still be in place.  Renewals with the decal system for two additional years will continue the revenue stream to the benefit of the State’s taxpayers.





Fourth, the rule of construction aimed at having the entire statute considered as a whole and every word being made effective, if possible, is ignored unless the regulatory empowerment of the Commissioner in this context is recognized.  (See Rule 2, above.)  Unless a “permissive” char�acter is accorded to the language of section 32-6-62, as to the period of years for the metal license plate cycle, the regulation issuance authority of the Commissioner, under section 32-6-53, as to “type” or “kind” of device for motor vehicle licensing and registration, will be unreasonably limited and circumscribed if not in fact rendered a nullity.  It is readily concluded that the circumstances hypothesized by the present inquiry are just such an “object and purpose” as conceived by the several sections of chapter 32 (Rule 5, above) and that only by harmonizing sections 32-6-62 and 32-6-53, as herein analyzed, is the salutary goal of making the entire statute effective achieved.  (See Rule 2, above.)





Based upon the foregoing, the Commissioner can legally issue a regulation to the effect that, for an additional two years beyond the otherwise applicable five-year license plate cycle, the “type or kind” of “device(s) to be attached to motor vehicles as evidence of the licensing and registration thereof will be the previously issued license plate together with the annual renewal decal affixed thereto.”  See Ala. Code § 32-6-53 (1999) (emphasis added).  The only prerequisite for doing so is that the Governor first issue a proclamation declaring the existence of “an emergency making reasonably necessary the use of such substitutes for the usual tags attached to or placed upon motor vehicles.” Id.








CONCLUSION





	The application of well-established rules of statutory construction permit the term “shall” as used in section 32-6-62 of the Code of Alabama within the context of related statutory provisions concerning license tags and plates (sections 32-6-50 through 32-6-68) to be read as permissive rather than as mandatory.  Therefore, subject to the issuance of an appro�priate “proclamation of emergency” by the Governor of Alabama, the Commissioner of Revenue is authorized by section 32-6-53 of the Code of Alabama to promulgate reasonable rules and regulations governing the type or kind of device to be attached to motor vehicles as evidence of their licensing and registration so as to effect the extension by two years or a like time of the otherwise applicable period of five years for metal license plate replacement.





	I hope this opinion answers your question.  If this Office can be of further assistance, please contact Henry Chappell, Legal Division, Reve�nue Department.
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