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The phrase “within 30 days following the end of each fiscal year,” as used in section III(b) of Amendment 666 to the Constitution of Alabama of 1901, is directory, not mandatory.  Thus, the Board of Trustees of the Alabama Trust Fund may transfer funds under section III(b) after 30 days following the end of each fiscal year when all of the Trustees were unaware of the 30-day provision, the Board acted at its first meeting after the end of the fiscal year, and the Board acted before the end of the first quarter of the following fiscal year.





Dear Governor Riley:





	This opinion of the Attorney General is issued in response to your request.








QUESTION





	Whether the transfer of 75 percent of the capital gains realized in fiscal year 2002-2003 can, pursuant to Amendment 666, be transferred if the transfer does not occur within 30 days of the end of the fiscal year.








FACTS AND ANALYSIS





	As your letter states, Amendment 666 to the Constitution of Alabama of 1901, ratified on December 13, 2000, “altered the distribution of trust income and capital incomes earned by the Alabama Trust Fund” as follows:


	


Notwithstanding any other provision of this con�stitution, within 30 days following the end of each fis�cal year, the Board of Trustees of the Ala�bama Trust Fund may transfer up to seventy-five percent (75%) of the realized capital gains for such fiscal year. The amount distributed shall be divided as follows: ten per�cent (10%) to the County Government Capital Im�provement Fund created in Section 11-29-4, Code of Alabama 1975, and ten percent (10%) to the Municipal Government Capital Improvement Fund created in Sec�tion 11-66-4, Code of Alabama 1975, and the remainder of such realized capital gains shall be paid into the General Fund, except that a portion of such realized capital gains shall be distributed in the same manner as and deemed to be a part of trust income for purposes of the distributions required under Sections 7 and 13 of Amendment 543 to the Constitution of Alabama of 1901.





Ala. Const. amend. 666, § III(b).





	Your letter, dated December 4, 2003, also provides the following state�ment of facts:





The Board of Trustees of the Alabama Trust Fund convened in its first meeting since the beginning of Fiscal Year 2003-2004 today.  Seven of the Trustees were appointed or assumed their office within the last year and all of the Trustees were unaware of the requirement that this transfer be made within 30 days of the end of the fiscal year.  As the minutes of the meeting reflect, the 2003-2004 fiscal year was the first year in which a realized capital gain occurred and, therefore, the first opportunity for such a transfer to occur.  Thus, there was no prior procedure to guide the parties.  You will note that 65 days have passed since the beginning of the fiscal year on October 1st.  The passage of these 65 days is immaterial to the amount of the transfer.  The members of the Board of Trustees voted at today’s meeting to dis�tribute the seventy-five percent of realized capital gains for the previous fiscal year.  The Resolution passed by the Board is condi�tioned, however, upon the Board receiving an opinion from your office that the language requiring the trans�fer to occur within 30 days is directory, revealing an intent by the Legislature that this be done soon after the conclusion of any given fiscal year, and not man�datory so that the failure to make the transfer within 30 days would not thereafter preclude the transfer.  It is well-settled law that where, as here, the time, or man�ner of performing the action directed by the statute is not essential to its pur�pose, provisions in regard to time or method are generally interpreted as directory only.





	As the last sentence of the excerpt from your letter suggests, the leading treatise on statutory construction states that “where the time, or manner of per�forming the action directed by the statute is not essential to its purpose, provi�sions in regard to time or method are generally inter�preted as directory only.”  1A Norman J. Singer, Sutherland Statutory Con�struction § 25:4, at 613 (6th ed. 2002).  Sutherland, of course, deals with statutory construction rather than con�stitutional interpretation.  The Supreme Court has noted, however, that “in the main, general principles governing the construction of statutes apply also to the construction of constitutions.”  Summers v. State, 244 Ala. 672, 673, 15 So. 2d 502, 503 (1943).





	There are differences between statutory and constitutional interpreta�tion, however, as the Supreme Court has also observed as follows:





	“The courts tread upon very dangerous ground when they venture to apply the rules, which distinguish directory and mandatory stat�utes, to the provisions of a constitution. Constitu�tions do not usually undertake to prescribe mere rules of proceeding, except when such rules are looked upon as essential to the thing to be done; and they must then be regarded in the light of limitations upon the power to be exercised. It is the province of an instrument of this solemn and permanent character to establish those fundamen�tal maxims, and fix those unvarying rules, by which all the departments of the government must at all times shape their conduct . . . We are not, therefore, to expect to find in a con�stitution provi�sions which the people, in adopting it, have not regarded as of high importance, and worthy to be embraced in our instrument which, for a time at least, is to control alike the government and the gov�erned, and to form a standard by which is to be meas�ured the power which can be exercised as well by the delegate, as by the sovereign people themselves. If directions are given respecting the times or modes of proceeding in which a power should be exercised, there is at least a strong pre�sumption that the people designed it should be exercised in that time and mode only.”—Cooley Const. Lim. 78.





Perry County v. Selma, M. & M.R. Co., 58 Ala. 546, 556 (1877), quoted with approval in Gafford v. Pemberton, 409 So. 2d 1367, 1375 (Ala. 1982).  In other words, “[a]s a general proposition, constitutional provisions are given manda�tory effect.”  Hornsby v. Sessions, 703 So. 2d 932, 939 (Ala. 1997).





	Thus, the rules of statutory construction have limited application in the field of constitutional interpretation, but “in the absence of precedents in respect to similar constitutional provisions, the construction placed upon stat�utes somewhat analogous may shed light upon the question.”  Elyton Land Co. v. Mayor & Aldermen of Birmingham, 89 Ala. 477, 481–82, 7 So. 901, 903 (1890).  Ultimately, “[i]n construing constitutional provisions, we should bear in mind, as has been often said, that constitutions are made for practical purposes and look to practical ends, and in the construction of them, we are to take into con�sideration the conditions which confronted the constitutional makers, and, if possible, give the instrument such construc�tion as will carry out the intention of the framers, and make it reasonable rather than absurd.  Opinion of the Justices No. 148, 263 Ala. 158, 165, 81 So. 2d 881, 888 (1955).





	There have been no judicial decisions interpreting Amendment 666, and neither of the earlier opinions of this Office addressed the 30-day time limit in the Amendment.  See Opinion to the Honorable Wallace Thompson, Mayor, Town of Sylvan Springs, dated October 20, 2003, A.G. No. 2004-010; Opinion to the Honorable Sammie E. Maze, Mayor, Town of Kim�berly, dated October 6, 2003, A.G. No. 2004-003.  The Perry County and Hornsby cases are of limited value in answering your question.  Although stating a general proposition, Perry County and Hornsby both involved constitutional provisions containing the presumptively mandatory term “shall.”  See Hornsby, 703 So. 2d at 939 (“The word ‘shall’ is considered presumptively mandatory unless something in the character of the provision being construed requires that it be considered differently”).  The clause at issue in Perry County, moreover, was the fundamental and long�standing rule “that all bills for raising revenue shall originate in the house of repre�sentatives.”  58 Ala. at 555 (emphasis added) (quoting Ala. Const. of 1868, art. IV, § 15).  That case did not involve a time limitation at all.  Hornsby similarly considered fundamental provisions that the unified judi�cial system “shall consist of a supreme court,” the “supreme court shall be the highest court of the state and shall consist of one chief justice and such number of associate justices as may be prescribed by law,” and the term of office for judges “shall be six years.”  703 So. 2d at 939–40 (emphasis added) (quoting Ala. Const. amend. 328, §§ 6.01, 6.02(a), 6.15).  The only time period involved in that case was the lengthy six-year term of office for judges.





	Section III(b) of Amendment 666 does not use “shall” in connection with the 30-day period, but instead uses “may,” which is permissive, not mandatory.  See Bowdoin Square, L.L.C. v. Winn-Dixie Montgomery, Inc., No. 1011661, 2003 WL 21297353, at *6 (Ala. June 6, 2003).  The rela�tively short 30-day time period in section III(b) is also quite different from lengthy term of office at issue in Hornsby.  In the absence of judicial inter�pretation of the 30-day time limit in Amendment 666, and because the 30-day provision in section III(b) is so similar in nature to provisions fre�quently found in state statutes, this Office looks to precedent interpreting similar statutory provisions to “shed light upon the question” you present.  Elyton Land Co., 89 Ala. at 481–82, 7 So. at 903.





	Among the cases cited for the rule set out in Sutherland is the deci�sion of the Supreme Court of Alabama in Commissioners’ Court of Lime�stone County v. Rather, 48 Ala. 433 (1872).  1A Sutherland Statutory Con�struction § 25:4, at 613 n.5.  In Rather, a statute provided for the county to levy a tax to repay bonds over a period of ten years.  48 Ala. at 436, 448.  When the bonds had not been fully repaid at the end of ten years, the county took the position that it had no authority to continue levying taxes to repay the bonds.  Id. at 444–45.  The Supreme Court held that “[t]he object of the tax was to pay the bonds, and the court was authorized and required to see that this was done.  In such case, the limitation of the time, without negative words, is not essential.  It is merely directory, and it may be disregarded.”  Id. at 448.





In another early Alabama case, Stickney v. Huggins, 10 Ala. 106 (1846), the Supreme Court addressed a statute that provided that a judge of the county court “shall hold a special court within twenty days” after learning that a county tax collector had failed to collect and pay taxes to the county treasurer.  Clay’s Ala. Dig., Taxes § 96 (1843) (emphasis added).  The Court held as follows:





Although this section addresses itself in manda�tory terms to the Judges of the county courts, yet it cannot be understood, that in requiring him to act within twenty days from the time the default is devel�oped, his right to act is limited to that period.  Time was not prescribed for the benefit of the collector, but rather to quicken the diligence of the Judge, so that justice might be promptly administered, and the greater certainty of collections insured.





According to all analogies, in directing the pro�ceedings to be instituted within a definite time, the act must be considered as directory merely.  It is the duty of the Judge to yield a ready obedience to its direc�tors, but if he fails to do this, his authority to act under it is not gone.





10 Ala. at 108–09 (emphasis added).  In a later case, the Court similarly held that the time for the meeting of the State board of equalization was not manda�tory.  State Auditor v. Jackson County, 65 Ala. 142, 156 (1880) (citing Rather).





The Supreme Court later summarized the applicable rule as follows:  “When a statute directs an officer to do a thing in a certain time, without any negative words restraining him from doing it afterwards, the naming of the time will not be construed as a limitation of his authority.”  Birming�ham Bldg. & Loan Ass’n v. State, 120 Ala. 403, 25 So. 52, 54 (1899) (quoting Brief of R.W. Walker for Appellees, Commissioners’ Ct. of Lime�stone County v. Rather, 48 Ala. at 440–41).  In more recent times, the Court has observed as follows:





The distinction between a mandatory provi�sion and one which is only directory is that when the provi�sion of a statute is the essence of the thing to be done, it is mandatory.  Under these circumstances, where the provision relates to form and manner, or where compli�ance is a matter of convenience, it is directory.  In making this determination, it is legislative intent, rather than supposed words of art such as “shall,” “may” or “must,” which ultimately controls.





Mobile County Republican Exec. Comm. v. Mandeville, 363 So. 2d 754, 757 (Ala. 1978) (citations omitted).





In the context of your question regarding the 30-day time period for trans�ferring realized gains at the beginning of a fiscal year, there are no “negative words” in the Amendment to restrain the Board for transferring the funds after 30 days.  Birmingham Building & Loan Ass’n, 25 So. at 54.  Moreover, the time limit is not “the essence of the thing to be done” under section III(b) of the Amendment.  Mandeville, 363 So. 2d at 757.  Rather, “the essence of the thing to be done” and the intention of the framers of the Amendment is to permit the transfer of funds from the Alabama Trust Fund, subject to the limitation of the amount to 75 percent of the capital gains realized in the preceding fiscal year and the specified distribution formula.  Thus, this Office concludes that the framers of Amendment 666 intended the phrase “within 30 days following the end of each fiscal year,” as used in section III(b), to be directory, not manda�tory.  The Board of Trustees accordingly may transfer funds after 30 days fol�lowing the end of the fiscal year.





This directory language does not mean, of course, that the Board should not, in the ordinary course of business, act within the prescribed time period.  As the Supreme Court held in Stickney, it is the duty of the Board “to yield a ready obedience to” the time limit.  10 Ala. at 109.  If it fails to do this, how�ever, its authority to act under the Amendment “is not gone,” id., especially where there is no indication from the facts presented of any intentional or un�necessarily prolonged delay on the part of the Board.  One could imagine a hypothetical situation in which the Board intentionally waited so long after the end of the fiscal year to exercise its authority to transfer funds under section III(b) that it might be said to have waived its authority to do so.  The facts pre�sented in your letter, however, show: (1) that all of the Trustees were unaware of the 30-day provision; (2) that the Board acted at its first meeting after the end of the fiscal year; and (3) that the Board acted well before the end of the first quarter of the fol�lowing year.  Thus, your letter does not present a situation of potential “waiver” or estoppel.








CONCLUSION





The phrase “within 30 days following the end of each fiscal year,” as used in section III(b) of Amendment 666 to the Constitution of Alabama of 1901, is directory, not mandatory.  Thus, the Board of Trustees of the Ala�bama Trust Fund may transfer funds under section III(b) after 30 days fol�lowing the end of each fiscal year when all of the Trustees were unaware of the 30-day provision, the Board acted at its first meeting after the end of the fiscal year, and the Board acted before the end of the first quarter of the following fiscal year.





	I hope this opinion answers your question.  If this Office can be of further assistance, please contact Charles B. Campbell of my staff.





Sincerely,





BILL PRYOR


Attorney General


By:











CAROL JEAN SMITH


Chief, Opinions Division
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December 18, 2003





Honorable Bob Riley
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