�Honorable Johnny L. Flowers

Chairman, Perry County Commission

Post Office Box 478

Marion, Alabama 36756



Capital Improvements – Jails – Inmates - Prisons and Prisoners – Counties - Contracts



Alabama law does not preclude a county from creating a capital improvement cooperative district for the purpose of establishing and operating a prison facility.



Alabama law does not preclude a capital improvement cooperative district from leasing a prison facility from a private company.



Alabama law does not preclude a capital improvement cooperative district from contracting with a private company to provide certain operational and management services for a prison facility.



Alabama law does not preclude a capital improvement cooperative district from contracting with the Department of Corrections to provide fee-based detention services for part of the State of Alabama’s prison population.



Dear Mr. Flowers:



	This opinion of the Attorney General is issued in response to your request on behalf of the Perry County Commission.





FACTUAL BACKGROUND



Perry County is exploring ways to improve its local economy. One option it is currently considering is establishing a capital improvement cooperative district (under section 11-99B-1 of the Code of Alabama) for the purpose of constructing and operating a prison facility that would, among other things, house inmates from the State’s overcrowded penal system. The district would not finance the construction of the facility or own the facility following construction.  A private company would finance and own the facility and lease it to the district. Although the district would employ the majority of personnel for the facility, the pri�vate company would provide certain operational and management services to the district. The district would contract directly with the Department of Corrections to house inmates and would charge the Department of Cor�rections a fee for providing detention services.





QUESTION ONE



Is there any constitutional, statutory, or other legal impediment that would preclude a county from creating a capital improvement cooperative district for the purpose of establish�ing and operating a prison facility?





FACTS AND ANALYSIS



Chapter 99B of title 11 of the Code of Alabama provides that any county or municipality may establish a capital improvement cooperative district. The intent of the statute is to “facilitate cooperative efforts by public entities to provide projects for their own use and for the use and benefit of their citizens and users.”  Ala. Code § 11-99B-2 (Supp. 2002). The statute broadly defines the term “project” to include “[a]ny capital improvement, facility, structure, building, property, or appurtenances thereto of any nature, type, or description which any member [including a county] is authorized by any law of the state to own, acquire, construct, or finance.” Ala. Code § 11-99B-1(16) (Supp. 2002).  A county is also authorized to enter into contracts with the state and its departments and agencies.  Ala. Code § 11-1-10 (1989).  Thus, a prison facility qualifies as a “pro�ject” under section 11-99B-1(16). 





CONCLUSION



	Alabama law does not preclude a county from creating a capital improvement cooperative district for the purpose of establishing and operating a prison facility.





QUESTION TWO



Is there any constitutional, statutory, or other legal impediment that would preclude a capital improvement cooperative district from leasing a prison facility from a private company?





FACTS AND ANALYSIS



	Chapter 99B of title 11 of the Code of Alabama provides a capital improvement cooperative district with broad authority to carry out its purposes.  It specifically authorizes districts to “acquire, receive, and take, by purchase, gift, lease, devise, or otherwise, and to hold property of every description, whether located in one or more counties or munici�palities.” Ala. Code § 11-99B-7(5) (Supp. 2002).  It also authorizes dis�tricts to “make, enter into, and execute such licenses, contracts, agree�ments, leases, and other instruments and to take such other actions as may be necessary or convenient to accomplish any purpose for which the dis�trict was organized or to exercise any powers expressly granted under this section.” Ala. Code § 11-99B-7(6) (Supp. 2002). Similarly, the statute authorizes districts to “plan, establish, develop, acquire, purchase, lease, construct, reconstruct, enlarge, improve, maintain, equip and operate a project or projects or any part or combination of any thereof, whether located in one or more counties or municipalities, and to acquire fran�chises and easements deemed necessary or desirable in connection therewith.” Ala. Code § 11-99B-7(7) (Supp. 2002).  Thus, Alabama law expressly permits a district to enter into a lease such as the one you propose. A district’s authority to enter into a lease agreement with a private company is inherent in the broad authority granted by the statute and is consistent with the common practice of such entities.  





CONCLUSION



	Alabama law does not preclude a capital improvement cooperative district from leasing a prison facility from a private company.





QUESTION THREE



Is there any constitutional, statutory, or other legal impediment that would preclude a capital improvement cooperative district from contracting with a private company to provide certain operational and management services for a prison facility?





FACTS AND ANALYSIS



Chapter 99B of title 11 of the Code of Alabama specifically authorizes districts to contract with third parties for the operation and management of projects.  For example, the statute enables districts to “make, enter into, and execute such . . . contracts . . . as may be necessary or convenient to accomplish any purpose for which the district was organized or to exercise any power expressly granted under this section.” Ala. Code § 11-99B-7(6) (Supp. 2002). Likewise, the statute authorizes a district to “appoint, employ, contract with, and provide for the compensa�tion of such officers, employees, and agents . . . as the business of the district may require.”  Ala. Code § 11-99B-7(13) (Supp. 2002). Because a prison clearly qualifies as a “project” under the statute, a district should be able to contract for the operation and management of a prison unless some other provision of Alabama law prevents it.



The only provision of Alabama law that might arguably prohibit the actions you propose is section 14-1-1.2 of the Code of Alabama. That section states, in relevant part, as follows:



An institution over which the department exer�cises control may not be leased, transferred, or placed under the supervision or management of any nongovernmental entity without first obtain�ing the consent of the Legislature through pas�sage of legislation by a majority vote of the membership of each house.



Ala. Code § 14-1-1.2 (Supp. 2002).  Section 14-1-1.2 prohibits the trans�fer of control (by sale, lease, or contract) of state prison system assets to nongovernmental entities. The facts that form the basis of your question do not violate section 14-1-1.2 for several reasons.  First, the proposed prison facility is not an “institution over which the department exercises control.”  Although the Department of Corrections has supervisory responsibilities with respect to all correctional facilities, it exercises “control” only over state prison facilities. See, e.g., Cotterall v. Paul, 755 F.2d 777, 780 (11th Cir. 1985) (“Alabama Penal System does not include Alabama’s county jails”); Washington v. Lee, 263 F. Supp. 327, 332 (M. D. Ala. 1966) (differentiating between “state penal facilities” and county jails).  Second, you have stated that the district will lease the prison facility from the private company, rather than the reverse. Finally, the fact that a private company will perform some operational and manage�ment services with respect to the prison facility does not mean that the facility has been placed “under the supervision or management” of a non�governmental entity. On the contrary, your facts presuppose that the dis�trict will continue to exercise control and supervision over the prison facility.



The conclusion that a district can contract with a private company to perform certain prison operational and management services is consis�tent with prior opinions of this Office. See, e.g., Opinion to Honorable Donal Campbell, Commissioner, Alabama Department of Corrections, dated February 21, 2003, A.G. No. 2003-080 (State of Alabama may con�tract with private firm for the incarceration of part of the state’s prison population); Opinion to Honorable Iva Nelson, City Clerk, City of Gads�den, dated June 5, 2002, A.G. No. 2002-248 (city may contract with pri�vate firm for the operation of jail); Opinion to Honorable Edmund M. Sexton, Sr., Tuscaloosa County Sheriff, dated November 10, 1992, A.G. No. 93-00055 (county may contract with independent contractor for the operation of jail). 



Furthermore, a similar statute that enables the creation of regional jail authorities (but requires the participation of two counties) expressly permits such authorities to “appoint, employ, contract with, and provide for the compensation of such officers, employees, and agents as the pur�poses of the authority may require, including . . . private jail management firms.” Ala. Code § 14-6A-2(10) (Supp. 2002).  This Office can find no Alabama law that prevents a capital improvement cooperative district from contracting with a private company for certain prison operational and management services. 





CONCLUSION



	Alabama law does not preclude a capital improvement cooperative district from contracting with a private company to provide certain opera�tional and management services for a prison facility.





QUESTION FOUR



Is there any constitutional, statutory, or other legal impediment that would preclude the district from contracting with the Department of Corrections to provide fee-based detention ser�vices for part of the State of Alabama’s prison population?





FACTS AND ANALYSIS



As discussed above, chapter 99B of title 11 of the Code of Alabama confers upon capital improvement cooperative districts broad contracting authority. The statute specifically authorizes a district “[t]o cooperate with the United States of America, any agency or instrumentality thereof, the state, any county, municipality, or other political subdivision of the state and any public corporation and to make such contracts with them or any of them, as the board may deem advisable to accomplish the purpose for which the district was established.” Ala. Code § 11-99B-7(17) (Supp. 2002).  The statute also authorizes a district “[t]o fix and revise from time to time reasonable rentals, licenses, rates, fees, and other charges for the use of any project or portion thereof, owned or operated by the district, and to collect all charges made to it.” Ala. Code § 11-99B-7(21) (Supp. 2002).  Consequently, Alabama law authorizes capital improvement coop�erative districts to contract with the Department of Corrections to provide fee-based detention services. There is no constitutional or statutory prohi�bition regarding the transfer of inmates to a facility such as the one you propose to build.  See, e.g., Opinion to Honorable Donal Campbell, Com�missioner, Alabama Department of Corrections, dated February 21, 2003, A.G. No. 2003-080.





CONCLUSION



	Alabama law does not preclude a capital improvement cooperative district from contracting with the Department of Corrections to provide fee-based detention services for part of the State of Alabama’s prison population.



I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Carol Jean Smith of my staff.



Sincerely,



BILL PRYOR

Attorney General

By:







CAROL JEAN SMITH

Chief, Opinions Division
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November 19, 2003



Honorable Johnny Flowers
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