�
Honorable Bill Fuller, Commissioner


Alabama Department of Human Resources�P.O. Box 304000�Montgomery, Alabama  36130-4000





Merit System - Human Resources Department – State Employees – 


Layoffs – Appointing Authorities





The central office of the State Department of Human Resources is distinct from county offices of the Department of Human Resources for purposes of layoff determinations.





In a layoff of staff from the State Department of Human Resources, the employees who have transferred within the agency, from county to county, and from a county office to the state central office should count, for purposes of seniority and efficiency ratings, only the service in the office to which they have transferred.





Employees of each appointing authority in the Department of Human Resources compete only with employees of that same appointing authority and do not compete against employees of the state central office, which has a different appointing authority, or other counties, which have different appointing authorities.





Employees in the state central office do not “bump” employees in the county offices.





Employees in the county offices do not “bump” employees in the state central office.





Employees in one county office of the Department of Human Resources do not “bump” employees of any other county office of the Department of Human Resources.





Layoffs among employees of the county offices of the Department of Human Resources are not based upon the type of register from which they were appointed (statewide or local).





The Department of Human Resources may administer a “targeted layoff” plan in accordance with the Rules of the State Personnel Board.





Dear Commissioner Fuller:





This opinion of the Attorney General is issued in response to your request on behalf of the Alabama Department of Human Resources.








QUESTION





	(1)	Should each office of the State Depart�ment of Human Resources (67 county offices and the state central office) be considered the equivalent of a sepa�rate state agency for pur�poses of the applicability of the Rules of the State Personnel Board and state stat�utes pertaining to layoffs?








FACTS AND ANALYSIS





Section 38-2-1 of the Code of Alabama provides that “[t]here is hereby created a State Department of Human Resources with subordinate bureaus and divisions which shall operate under a State Board of Human Resources and con�sist of a Commissioner of Human Resources and such other officers and em�ployees as are authorized to be appointed under this chapter.”  Ala. Code § 38-2-1 (1992) (emphasis added).  Section 38-2-3(c) of the Code provides that “[t]he commissioner, subject to the applicable provisions of the merit system, shall appoint a director of each bureau and such other personnel as may be necessary for the efficient perform�ance of the duties prescribed in this chapter.”  Ala. Code § 38-2-3(c) (1992) (emphasis added).  The “duties” prescribed in the statute provide for the state department and the duties and responsibilities of the state central office.





Section 38-2-7 of the Code provides that “[t]he county board, subject to the provisions of the merit system, shall appoint a county director, who shall be the executive officer of the county department, and the appoint�ment shall be made without regard to political affiliation.”  Ala. Code § 38-2-7 (1992).  A valid appointment of a county director of a county office of the Department of Human Resources can be made without the approval or concurrence of the State Department of Human Resources.  King v. Smith, 288 Ala. 215, 259 So. 2d 244 (1972).  Section 38-2-8(a) of the Code provides as follows:





	There is hereby created in each county a county department of human resources which shall consist of the county director of human resources and such other officers and employees as the county board and state department shall deem nec�essary for the efficient per�formance of the welfare services of the county.  The county director, sub�ject to the approval of the county board and the provisions of the merit system, shall appoint such staff as may be necessary to administer the wel�fare activities within the county.  Upon request of the local board, the state personnel department shall establish a county register of eligibles who are resi�dents of the county in which the vacancy exists.  If no appointment is made from the local register or there is no local register then appoint�ment shall be made from the statewide register.  Any person employed in county departments shall be covered under the provisions of the state merit system.  





Ala. Code § 38-2-8(a) (1992).





Sections 38-2-1, 38-2-3, and 38-2-8 establish separate appointing authori�ties for each of the 67 county offices of the Department of Human Resources, separate from the state central office.�  The section of the Code regarding lay�offs, section 36-26-26(a), states that “[a]n appointing author�ity may lay off an employee in the classified service whenever he deems it necessary by reason of shortage of work or funds or the abolition of a position or other material change in duties or organization.”  Ala. Code § 36-26-26(a) (2001).  “Appointing authority” is defined as “the officer, board, commission, person, or group of persons having the power to make appointments to offices or positions of trust or employment in the state service.  Ala. Code § 36-26-2(1) (2001).  





The State Department of Human Resources has multiple appointing authorities as set out in these statutes.  The Commissioner is the appointing authority for employees of the central office.  The county director of each county office is the appointing authority for the employees in the county office.  The Supreme Court of Alabama has held that all employees of the county offices of the Department of Human Resources are under the state merit system.  Williams v. James, 420 So. 2d 773 (Ala. 1982).





The State Department of Public Health has had at least two previous lay�offs of the type presented by the Department of Human Resources involving the distinction between employees of a county office of a state agency and employ�ees of a central office.  The treatment of a county office of the Depart�ment of Human Resources as the equivalent of a separate state agency for pur�poses of the Merit System Act is consistent with a determi�nation that the state central office is a distinct and separate entity for pur�poses of determining the scope of the competitive area of affected employ�ees in the current proposed lay�off.  








CONCLUSION





The central office of the State Department of Human Resources is distinct from county offices of the Department of Human Resources for purposes of lay�off determinations.  








QUESTIONS





	(2)	In a layoff of staff from the State Depart�ment of Human Resources, should employ�ees who have transferred within the agency from county to county and from a county office to the state office count, for purposes of seniority, only the service in the office to which they transferred (just as if they had transferred from another state agency)?





	(3)	Should employees of each office (each appointing authority) compete only with employees in each office (each appointing author�ity) and not compete against employees of the state central office or other county offices?





	(4)	Would employees in the state office “bump” employees in the county offices?





	(5)	Would employees in the county offices “bump” employees in the state central office?  





	(6)	Would employees in one county “bump” employees in any other county office?





	(7)	Would there be a requirement to con�sider layoffs among employees in the county offices based on the type of register from which they were appointed (i.e., statewide or local)?





	(8)	In accordance with the State Person�nel Board Rules, may the State Department of Human Resources administer a “targeted layoff” plan?








FACTS AND ANALYSIS





The Alabama Legislature created a distinction between the county offices and the state central office of the Alabama Department of Human Resources.  Separate statutes (sections 38-2-1, 38-2-3, and 38-2-8 of the Code of Alabama) establish separate appointing authorities for each county office that are separate from the state central office in which the Commis�sioner is the appointing authority.  As stated above, for purposes of this layoff, the scope of the com�petitive area is each individual county and the state central office.





	A layoff at the Department of Public Health, in 1992, provides prece�dent for the rules or conclusions set out below.  The Department of Public Health is similar to the Department of Human Resources in that there are separate appointing authorities for each county health department and dis�trict health department that are separate from the state health department (in which the State Health Officer is the appointing authority).  There are separate statutes provid�ing for the separate appointing authorities similar to those found in section 38-2-1(c), et seq., of the Code for the Department of Human Resources.  The appointing-authority statutes for the Department of Public Health are found at sections 36-26-80 and 36-26-81 of the Code of Alabama.





The statutes for the State Department of Human Resources and the merit system statutes must be read in pari materia.  In Williams v. James, 420 So. 2d 773 (Ala. 1982), the Alabama Supreme Court held that all county employees of the Department of Human Resources are state employ�ees and under the state merit system.  Section 38-2-8  states that “[t]he county director, subject to the approval of the county board and the provi�sions of the merit system, shall appoint such staff as may be necessary to administer the welfare activities within the county.”  Ala. Code § 38-2-8 (1992).





In Dep’t of Mental Health & Mental Retardation v. Bendolph, 808 So. 2d 54, 56 (Ala. Civ. App. 2001), the Court held that a similar statute involving employees of the Department of Mental Health and Mental Retardation, section 22-50-11 of the Code, expressly provided that “employees of the Department, like other state employees, shall be gov�erned by the rules and regulations of the personnel merit system.”  Ala. Code § 22-50-11 (1997).  Therefore, the objec�tive criteria used for reduc�ing the workforce, following the provisions of Rule 670-X-18-.01, “Lay�offs”, of the Rules of the State Personnel Board, include providing a writ�ten notice to all employees at least ten working days in advance of the actual date of the layoffs, containing the reason for the layoff, the effec�tive date, benefits to which the employees may be entitled, and payroll informa�tion.  Rules of the State Personnel Board, State of Alabama, Rule 670-X-18-.01 (eff. June 15, 1993).  In addition, the plan developed by the Department shall include “bumping” rights of employees, and efficiency ratings will be utilized with seniority and most recent service rating scores attained in the highest class.  “Bumping” is the process that allows a per�manent employee to displace another employee in the same classification.  Id.   Veterans’ preference will also be a factor.  Id.  





The State Department of Human Resources is required to “promote a uni�fied development of welfare activities . . . so that each entity shall function as an integral part of a general system.”  Ala. Code § 38-2-6 (Supp. 2002).  That statute requires the State Department to “[a]dminister or supervise all forms of public assistance[;] . . . [p]rovide services to county . . . for . . . child welfare[;] . . . [a]ct as the agent of the federal government . . . and in the administration of any federal funds . . ., meet federal standards[;] . . . [d]esignate county depart�ments as its agents under its rules and regulations to perform any of the state department’s func�tions.”  Ala. Code §§ 38-2-6(1), (3), (5), & (6) (Supp. 2002).  All admin�istrative and executive duties and responsibilities of the county department shall be performed by the county director in accordance with the rules and regulations of the state department subject to the approval of the state board.  Ala. Code § 38-2-8(b) (1992).  These duties include the perform�ance of child welfare services.  Id.  





The State Department of Human Resources is currently operating its child welfare program under the oversight of the United States District Court for the Middle District of Alabama pursuant to the R.C. v. Fuller Consent Decree.  The District Court has ordered certain caseload standards for each type of child wel�fare case.  These caseload standards require a staffing allocation of social work�ers in each county.  As a result of the implementation of these caseload stan�dards, some counties now exceed their respective staffing allocations, and oth�ers are below their caseload standards.  





To comply with the court-ordered caseload standards, the State Depart�ment of Human Resources is required to administer a “targeted lay�off” plan, in accordance with Rule 670-X-18-.01 of the Rules of the State Personnel Board.  Furthermore, state agencies may lay off personnel for reasons of economy and efficiency.  See Phelps v. Public Serv. Comm’n, 46 Ala. App. 13, 237 So. 2d 499 (Ala. Civ. App. 1970); Waggoner v. Whatley, 282 Ala. 84, 209 So. 2d 370 (1968); Sullivan v. Teague, 424 So. 2d 574 (Ala. 1982).





Under the State Personnel Rules, an appointing authority may lay off an employee whenever it is deemed necessary by reason of shortage of work or funds.  The State Department of Human Resources is faced with downsizing its workforce because of a shortage of funds.  In its “targeted layoff” plan, the State Department of Human Resources may offer excess employees in a county office that exceeds its staffing allocation the opportunity to be transferred to another county office that is below its staffing allocation according to the caseload standards.  If any employee so designated for transfer chooses not to transfer, he or she may then be laid off.  








CONCLUSIONS





Employees who have transferred within the agency from county to county and from a county office to the state office cannot count, for pur�poses of effi�ciency ratings and seniority, the service in the county from which they trans�ferred.  Only the service in the office to which they trans�ferred will be counted for purposes of efficiency ratings and seniority.





	Employees in the state central office will compete only with other em�ployees in the state central office and will not compete with employees of the county offices of the Department of Human Resources for retention.  





	Employees of the county offices will compete only with employees of that office, not against employees of any other county office.





Employees in the state central office scheduled for layoff will not “bump” any employees of the county offices of the Department of Human Resources.





Employees in the county offices do not “bump” employees in the state central office.





	Employees in one county office will not “bump” employees in any other county office.





	No distinction among employees of the county offices of the Depart�ment of Human Resources, based on the type of register (statewide or local), will be necessary.





	The Department of Human Resources may administer a “targeted lay�off” plan, in accordance with the Rules of the State Personnel Board, which may include the opportunity for employees to transfer from counties that exceed their respective staffing allocations to counties that are below their respective staff�ing allocations.  Employees who choose not to accept such transfers may be laid off.  





I hope this opinion answers your questions.  If this office can be of fur�ther assistance, please contact Carol Jean Smith of my staff.  





	Sincerely,��BILL PRYOR�Attorney General�By:











	CAROL JEAN SMITH�Chief, Opinions Division
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� Section 38-2-7 of the Code provides for yet another 67 appointing authorities created in county boards of human resources.  This statute provides that “[t]he county board shall . . . appoint a county director, who shall be the executive officer of the county department . . . .”  Ala. Code § 38-2-7 (1992).  That statute, however, is not considered here because the questions you present do not involve interpretation of the layoff statute as it applies to county human resources directors.  
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