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Under the circumstances outlined, the town has substantially complied with Alabama’s Public Works Law under the standard of substantial compliance articulated by Alabama’s appellate courts, and the town may proceed with its executed contract.





Dear Mayor Patton:





This opinion of the Attorney General is issued in response to your request on behalf of the Town of South Vinemont.








QUESTION





Given the circumstances of letting a contract for sewer improvements to Apel Machine & Supply, including advertising in one newspaper that would not be considered of “general circulation throughout the state,” has the town “substantially complied” with Alabama’s Public Works Law, and therefore, may it proceed with the executed contract as legally valid and binding?











FACTS AND ANALYSIS





Your letter of request sets forth the following facts:





1.  A project to construct a municipal sewer system is being wholly funded with federal funding sources.  CDBG (grant of $350,000), ARC (grant of $200,000) and EPA (grant of $712,688) funds are all involved to make up the total project budget.





2.  Federal regulations (OMB Circular A-102) state that the town should have free and open competition, but in lieu of specific advertising requirements, the federal government defers to state (or more locally stringent) bid laws.





3.  The project was posted locally within the town of South Vinemont, due to the absence of a local newspaper, and advertised in three other newspapers - The Cullman Times, The Birmingham News, and The Huntsville Times.





4.  The project engineer, acting on behalf of the town, also placed information regarding the bid opportunity on the Project Information Website and provided information to both Data Fax and the Dodge Room.





5.  As a result of the advertising utilized, the town had 14 companies request plans and specifi�cations, and a total of six sealed bids were received from the following companies:  Apel Machine & Supply, Pipe and Equipment, Bowie River, Gilco Contracting, Mayse Construction, and Global Con�struction.  Bids were opened on December 13, 2002. 





6.  The town recently learned that, according to the Examiners of Public Accounts, the Cullman Times would not be considered a newspaper of “general circulation throughout the state.”  As such, the town may have advertised in only two newspapers that are considered to be newspapers of “general circulation throughout the state.”  





7.  Prior to realizing that one of the news�papers may not be one of statewide circulation as required by statute, the town executed a contract with the lowest qualified bidder (i.e., Apel Machine & Supply) in the amount of $1,057,475.   At the time of executing the contract on February 11, 2003, the town had in its possession an exe�cuted Certificate of Owner’s Attorney, on a form supplied by ADECA, that certified the contract constituted “valid and legally binding obligations upon the parties . . . .”  Performance under the contract has not begun, though bonds and insurance have been provided by Apel. 





8.  ADECA Policy Letter 17 dictates that CDBG-assisted projects enter into a contract for construction within 180 days of clearing grant con�ditions.  The town was originally unable to meet this deadline, so it asked for an extension.  The entering of the contract with Apel was done to comply with the extension provided by ADECA.  At this time, cancellation of the contract would mean that the town is not in compliance with this Policy Letter.  Accordingly, the town would be at a risk of losing the grant funding from both CDBG and ARC sources.  Moreover, cancellation of the contract could subject the town to litigation by Apel.





This Office has previously considered what constitutes a newspaper of general circulation throughout the state.  Opinion to Honorable C. Wade Johnson, Attorney, Utilities Board of the City of Bridgeport, dated August 1, 1997, A.G. No. 97-00247.  In pertinent part, section 39-2-2(a) of the Code of Alabama, as amended by Act 97-225, provides as follows:





With the exception of the Department of Trans�portation, for all public works contracts involving an estimated amount in excess of five hundred thousand dollars ($500,000), awarding authorities shall also advertise for sealed bids at least once in three newspapers of general circulation throughout the state.  





Ala. Code § 39-2-2(a) (Supp. 2002).





	Applying this Code section, this Office has opined as follows:





A newspaper that publishes at least some items of interest to the general public, has more than a de minimis number of subscribers, with readers not confined to an isolated community or geographic region, and is available to any member of the public within the State is a newspaper of general circulation throughout the state.  





Johnson at 4.  Assuming, for the purpose of this opinion, that the Cullman Times would not satisfy the statutory requirement of a newspaper of “gen�eral circulation throughout the state,” our inquiry does not end here.





You have asked whether, under the circumstances of letting the con�tract, you have met the “substantial compliance” standard set forth by Ala�bama’s appellate courts so that you may proceed with the contract as legally valid and binding.  Under the Alabama Public Works Law, section 39-2-2 of the Code of Alabama, the awarding authority must advertise for sealed bids before entering into a public works contract involving an amount in excess of $50,000.  Ala. Code § 39-2-2 (Supp. 2002).  This Office has previously considered the effect of not fully meeting the statu�tory advertising requirements, applying this Office’s interpretation of the legislative intent reflected in section 39-2-2(c), to wit :  “All contracts for public works entered into in violation of this title shall be null, void, and violative of public policy.”  Opinion to Honorable Paul Bowlin, Director, Alabama Department of Transportation, dated July 18, 2002, A.G. No. 2002-287.  According to the facts in the Bowlin opinion, the advertisement did not run for the third week in the newspaper of general circulation in the county where the work was to be performed.  The Department of Transpor�tation was informed of this fact after it had opened the bids but before a contract was awarded.  This Office opined that, under the circumstances, the Department should reject the bids and re-bid the project.  That opinion, however, did not address the “substantial compliance” standard articulated by Alabama’s appellate courts with respect to the Competitive Bid Law.





When considering whether a particular public contract met Ala�bama’s Competitive Bid Law (section 41-16-50, et seq., of the Code of Alabama) for purposes of passing an equivalent constitutional standard, the Alabama Supreme Court has ruled that the contract “must substantially comply with the requirements of the Competitive Bid Law.”  Beavers v. County of Walker, 645 So. 2d 1365, 1373 (Ala. 1994); Kennedy v. City of Prichard, 484 So. 2d 432, 434 (Ala. 1986).  In Owens v. Bentley, 675 So. 2d 476 (Ala. Civ. App. 1996), the Court of Civil Appeals reviewed a chal�lenge to a public contract for allegedly not meeting the competitive bid laws.  Citing Kennedy v. City of Prichard, the Court of Civil Appeals held as follows:





It has been previously recognized by our supreme court that an entity can “substantially comply” with the competitive bid laws.  After reviewing the record, we find that under the facts of the pre�sent case, as indicated above, the Commission and the SWA substantially complied with the competi�tive bid laws.





Id. at 478 (citation omitted).





Interestingly, in Owens, substantial compliance was found even when the awarding authority did not engage in any statutory advertising for the second request for bids. Indeed, the second request was directed at only the two vendors that responded to the first request for bids.  Under the circum�stances outlined by the town in this case, given the substantial efforts made to advertise for sealed bids and the open and competitive response received by the town (six bona fide bids), it is the opinion of this Office that the town substantially complied with Alabama’s Public Works Law and that a court would find that the contract with Apel is legally valid and binding.





If the town were required to cancel its contract with Apel, it would be at risk of losing its federal grant funding for the project, and the project would effectively be lost.  In an analogous situation, this Office previously recognized that, in close questions of approving change orders in excess of 10 percent of a contract’s value without competitive bidding, the gain or loss of such federal funding is a legitimate factor for allowing it.  Opinion to Honorable Alfred C. Lackey, Mayor, Town of Steele, dated March 22, 2002, A.G. No. 2002-182.  The gain or loss of federal funding is likewise a factor under these circumstances for allowing the town’s public works contract with Apel to go forward.








CONCLUSION





Under the circumstances outlined by the Town of South Vinemont (including the advertising in one newspaper that was not “of general cir�culation throughout the state”), the town has substantially complied with Alabama’s Public Works Law under the standard of substantial compliance articulated by Alabama’s appellate courts, and the town may proceed with its executed contract with Apel as legally valid and binding.





I hope this opinion answers your question.  If this Office can be of further assistance, please contact Carol Jean Smith of my staff.





						Sincerely,





						BILL PRYOR


						Attorney General


						By:











						CAROL JEAN SMITH


						Chief, Opinions Division
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