�Honorable Jeffery J. Hartley

Attorney, State Pilotage Commission

Post Office Box 2767

Mobile, Alabama 36652



State Pilotage Commission - Insurance - Private Insurance - Liability Insurance – Mobile County



The State Pilotage Commission is itself a state agency with governmental immunity and therefore does not need to buy general liability insurance.  The commissioners, however, are subject to civil liability in their individual capacities.  As employees or agents of the state, they are eligible to participate in the Liability Trust Fund managed by the Division of Risk Management.  The Liability Trust Fund defends and indemnifies state employees/agents who are sued in their individual capacities for actions taken in the line and scope of state employment.



Dear Mr. Hartley:



	This opinion of the Attorney General is issued in response to your request on behalf of the State Pilotage Commission.





QUESTION



Does the State Pilotage Commission fall under the self-insured liability policies that cover other state rule-making bodies?





FACTS AND ANALYSIS



	The State Pilotage Commission (“Commission”) is a state agency that was created under section 33-4-1, et seq., of the Code of Alabama.  Adams v. Leatherbury, 388 So. 2d 510 (Ala. 1980).  Section 33-4-1 pro�vides that its board of commissioners shall consist of three qualified members having such powers and duties as specified in the chapter.  Ala. Code § 33-4-1 (2002).  Section 33-4-3 provides that the Governor shall appoint board commissioners to hold office for six years.  Section 33-4-11 provides that the State Pilotage Commission shall have the power and authority to make all necessary rules and regulations, regulating the piloting of ships and all watercrafts into and out of any harbor or seaport in the State of Alabama.  Section 34-4-12 provides that the commissioners may, in their own names as commissioners or in that of their chairman, bring civil actions for and recover any forfeiture accruing under this chapter not otherwise specifically appropriated.



	In your letter of request, you state that the State Pilotage Commis�sion and/or individual commissioners, as a rule-making body, are subject to potential civil litigation and liability.  You indicate that the Commis�sion is contemplating obtaining a "traditional 'directors and officers' insurance which is commonly obtained by private businesses."



Section 41-4-300, et seq., of the Code of Alabama establishes the Division of Risk Management within the Department of Finance and charges the Division with the administration of the insurance program.  Ala. Code § 41-4-300, et seq. (2000).  The Division of Risk Management administers three programs: the general liability trust fund, established under section 36-1-6.1; the state insurance fund, created by section 41-15-1, et seq., and the State employee injury compensation program, codified at section 36-29A-1, et seq.  Section 36-1-6.1 authorizes the State Finance Director, with the advise of the Insurance Commissioner and the Attorney General, to establish a liability insurance program or self insurance for "coverage for deaths, injuries, or damages arising out of negligent or wrongful acts or omissions committed by state employees or agents of the state. . ."  Ala. Code § 36-1-6.1(a) (2001).  The cost of such shall be paid from funds appropriated for the operation of several state departments, agencies, board or commissions.  Ala. Code § 36-1-6.1(d) (2001); opin�ion to Honorable Lee Helms, Acting Director, Alabama Emergency Man�agement Agency, dated January 10, 2003, A.G. 2003-061.



Section 14 of the Constitution of Alabama prohibits the state and its agencies from being made defendants in a court of law.  Ala. Const. art. I, § 14.  Rutledge v. Baldwin County Comm’n, 495 So. 2d 49 (Ala. 1986).  This Office has previously held, because of constitutional immunity, that a state agency need not purchase liability insurance to protect itself.  Opinion of the Attorney General to the Honorable John C. Eagerton, IV, Director, Alabama Department of Aeronautics, dated August 16, 1995, A.G. No. 95-00288, and Opinion of the Attorney General to the Honorable Morris L. Thigpen, Commissioner, Alabama Department of Corrections, dated April 17, 1991, A.G. No. 91-00221. 



The General Liability Trust Fund provides liability protection for negligent or wrongful acts or omissions committed by state employees or agents of the state.  The State Pilotage Commission, as a state agency, has governmental immunity, and it is not necessary for the Commission to purchase liability insurance to protect itself from litigation.





CONCLUSION



	The State Pilotage Commission is itself a state agency with govern�mental immunity and therefore does not need to buy general liability insurance.  The commissioners, however, are subject to civil liability in their individual capacities.  As employees or agents of the state, they are eligible to participate in the Liability Trust Fund managed by the Division of Risk Management.  The Liability Trust Fund defends and indemnifies state employees/agents who are sued in their individual capacities for actions taken in the line and scope of state employment.



I hope this opinion answers your question.  If this Office can be of further assistance, please contact Aaron W. Nelson, Legal Division, Department of Examiners of Public Accounts. 



Sincerely,



BILL PRYOR

Attorney General

By:





CAROL JEAN SMITH

Chief, Opinions Division
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