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In accordance with the State Personnel Board Rules, the State Personnel Director may treat each mental health facility as a separate entity for layoff purposes.





Dear Mr. Flowers:





This opinion of the Attorney General is issued in response to your request on behalf of the State Personnel Department.  








QUESTION





	In accordance with State Personnel Board Rules, may the State Personnel Director treat each Mental Health Facility Director as a sepa�rate appointing authority for purposes of approving layoff plans?








FACTS AND ANALYSIS





	The Department of Mental Health and Mental Retardation has em�ployees under the State Merit System (also referred to as employees in the “classified service”) and employees in what are referred to as “exempt” classifications.  See Ala. Code § 22-50-11(19) (1997) (“The employees of the department shall be governed by Personnel Merit System rules and regulations, the same as other employees in state service, as administered by the state’s personnel department; provided that such rules and regula�tions shall not be applicable to the appointment, tenure or com�pensation of physicians, surgeons, psychiatrists, psychologists, dentists, social workers, nurses and attorneys”); Ala. Code § 22-50-41 (1997) (“Person�nel policies may be established so as to include under the state merit sys�tem certain positions in the Department . . . and so as to exclude other positions”).  The Department of Mental Health has adopted a layoff policy that provides as follows:





An appointing authority may layoff an em�ployee of the Department of Mental Health and Mental Retardation whenever it is deemed neces�sary by reason of shortage of work or funds, or other material changes in duties or organization.  The order in which an employee is to be laid off in the classified service shall be determined by the appointing authority in accordance with applicable rules of the State Personnel Board.  The order in which an employee is to be laid off in the exempt service shall be determined by the appointing authority in accordance with the established policy of the Department of Mental Health and Mental Retardation.





Ala. Admin. Code r. 580-6-34-.04 (eff. Jan. 18, 1993); see also Depart�ment of Mental Health and Mental Retardation Policy No. 60-94 (eff. Aug. 1, 1991) (“Exempt Layoff Procedure”).





	The layoff procedure for state merit employees is found in Rule 670-X-18-.01 of the Rules of the State Personnel Board, which provides, inter alia, that the appointing authority shall submit a plan for the layoff to the State Personnel Director, where possible, at least fifteen working days in advance of the effective date.  Competition for retention is among all employees holding positions in specific classifications designated by the layoff plan.  Under the rules, a permanent employee may displace another employee in the same classification by a process called bumping, which is determined by employee retention scores.  If the Commissioner of Mental Health is determined to be the appointing authority for layoff purposes, bumping would occur throughout the Department of Mental Health on a statewide basis for a particular classification.  If, however, each facility director is an appointing authority, bumping would be lim�ited to a particular facility in accordance with the layoff plan submitted by the facility director.





	The term “appointing authority” is defined by the Code of Alabama as “[t]he officer, board, commission, person or group of persons having the power to make appointments to offices or positions of trust or employment in the state service.”  Ala. Code § 36-26-2(1) (2001).  Under section 22-50-16 of the Code of Alabama, the Commissioner of the Department of Mental Health and Mental Retardation may authorize administrators or directors to select staff members and employees.  In interpreting this statute, the Alabama Court of Civil Appeals determined that the regional director and facility directors were “appointing authori�ties” as that term is defined in section 36-26-2(1) of the Code of Alabama.  See Dep’t of Mental Health and Mental Retardation v. Bendolph, 808 So. 2d 54 (Ala. Civ. App. 2001).  





	With respect to the administration of the state merit system, the powers and duties of the State Personnel Board and Personnel Director are broad and comprehensive, subject to restraint by specific law. Waggoner v. Whatley, 282 Ala. 84, 209 So. 2d 370 (1968).  Moreover, the Alabama courts give deference to an agency in the interpretation of its own regu�la�tions. The Alabama Supreme Court, in Brunson Constr. and Envtl. Serv., Inc. v. City of Prichard, 664 So. 2d 885 (Ala. 1995), held that an “inter�preta�tion of an agency regulation by a promulgating agency carries con�trolling weight unless it is plainly erroneous or inconsistent with the regu�lation.”  Id. at 890 (internal quotation marks omitted).  The Alabama Court of Civil Appeals, in the case of State Person�nel Bd. v. Wallace, 682 So. 2d 1357 (Ala. Civ. App. 1996), noted that it is well-settled that an administrative agency’s interpretation of its own regulation must stand if it is reasonable, even though it may not appear as reasonable as some other interpretation.  See also, Ex parte Bd. of Sch. Comm’rs of Mobile County, 824 So. 2d 759 (Ala. 2001); Hammock v. City of Auburn, 676 So. 2d 362 (Ala. Civ. App. 1996).  Likewise, in the case of Sylacauga Health Care Ctr., Inc. v. Ala. State Health Planning Agency, 662 So.2d 265, 268 (Ala. Civ. App. 1994), the Court of Civil Appeals stated that, as long as an agency’s action is rational and reasonably justi�fied, it cannot be clas�sified as arbitrary or capricious by a reviewing court, and “an agency’s interpretation of its own rule or regulation must stand if it is reasonable, even though it may not appear as reasonable as some other interpretation.”  Id.





	In this case, a reasonable interpretation of the State Personnel Rules would allow the State Personnel Director to approve layoff plans submit�ted by the facility directors for each mental health facility.  Thus, layoffs would occur on a facility-by-facility basis, and no statewide bumping would occur.








CONCLUSION





	In accordance with the State Personnel Board Rules, the State Per�sonnel Director may treat each mental health facility as a separate entity for layoff purposes.  





	I hope this opinion answers your question.  If this Office can be of further assistance, please contact Carol Jean Smith of my staff.





						Sincerely,





						BILL PRYOR


						Attorney General


						By:














						CAROL JEAN SMITH


						Chief, Opinions Division
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