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The Governor, under section 16-61D-3 of the Code of Alabama, may set the salary of the executive director of the Office of Information Technology at an amount without regard to any limitation in section 36-6-6 of the Code of Alabama.





Dear Mr. Nabers:





	This opinion of the Attorney General is issued in response to your request on behalf of the Department of Finance.








QUESTION





	May the Governor, pursuant to section 16-61D-3 of the Code of Alabama, appoint a quali�fied person to the position of executive director of the Office of Information Technology at a sal�ary in excess of the salary limitations in section 36-6-6 of the Code of Alabama?








FACTS AND ANALYSIS





	Section 36-6-6 of the Code of Alabama provides for the salaries of department heads and members of the Governor’s cabinet and states, in pertinent part, as follows:





	Unless otherwise fixed by law, the salaries of appointed department heads or those otherwise considered members of the Governor's cabinet shall be fixed by the Governor at an amount not to exceed $35,000.00 per annum; the salaries of the appointed assistant department heads or those otherwise considered as the Governor's assistant cabinet members shall be fixed by the Governor at an amount not to exceed $30,000.00 per annum and the salaries of other officers and employees appointed in the exempt service and the execu�tive assistants in the Governor's office shall be fixed by the Governor at an amount not to exceed $25,000.00 per annum; provided, that where some authority other than the Governor appoints such an officer or employee, the salary shall be fixed by the appointing authority with the approval of the Governor and the State Personnel Board.





Ala. Code § 36-6-6 (2001) (emphasis added).  (The maximum dollar amount has been increased over the years based upon across-the-board salary increases for state employees.)  This maximum amount is currently $76,336.32.





	This provision is found in chapter 6 of title 36 of the Code of Ala�bama relating to salaries of public officials and employees and serves as a catch-all provision for those persons serving as department heads or those persons otherwise considered cabinet members and whose salary is not otherwise fixed by law.  This section provides that the Governor fixes the salaries of department heads and cabinet members in an amount not to exceed a maximum statutory limit, unless the salary is otherwise fixed by law.  Thus, if a statute is silent as to the salary of a department head or a cabinet member (i.e., the salary is not otherwise fixed by law), the Gover�nor sets the salary under section 36-6-6.





	In 2002, the Office of Information Technology was created as a “department of the Executive Branch of state government.” Ala. Code § 16-61D-1 (2001).  The executive director of this department is appointed under section 16-61D-3 of the Code of Alabama, which states, in pertinent part, as follows:





	The chief administrative and executive officer of the office shall be the executive director, who shall be appointed by and serve at the pleasure of the Governor. . . . The director shall be in the unclassified service of the state Merit System and shall receive a salary in an amount to be determined by the Governor.





Ala. Code § 16-61D-3 (2001) (emphasis added).  The plain language of this provision does not limit on the amount of salary that the director may receive.  





	A review of other provisions of law relating to the appointment and salary of department heads and cabinet members shows that the salaries have been established basically in three different ways.  First, if a statute is silent with respect to the amount of salary, the salary is set under the provisions of section 36-6-6.  See Ala. Code § 41-4-30 (2000) (Finance Director).  In those cases, the Governor may set the salary at the maxi�mum amount or in some amount less than the maximum.  The second method provides that the salaries are fixed by the Governor without regard to the salary limits in section 36-6-6.  The statutes authorizing those salaries specifically exempt the salary from the limitations in sec�tion 36-6-6.  See Ala. Code § 5-2A-3 (1996) (Banking Superintendent); Ala. Code § 22-50-16 (1997) (Mental Health Commissioner); 2003 Ala. Acts No. 2003-276 (director of Homeland Security).  The third method of setting salaries provides that the salaries shall be set in the same manner as that of other department heads.  See Ala. Code § 27-2-4 (1998) (Insur�ance Commissioner) and Ala. Code § 41-23-4 (2000) (director of the Department of Economic and Community Affairs).  Section 16-61D-3 does not use language similar to any of these three methods.





	The fundamental rule of construction is to ascertain and give effect to the intent of the Legislature in enacting the statute.  Ex parte Ala. Dept. of Mental Health and Mental Retardation, 840 So. 2d 863, 867 (Ala. 2002).  In construing statutes, courts do not interpret provisions in isola�tion, but considers them in the context of the entire statutory scheme.  Siegelman v. Ala. Ass’n of School Bds., 819 So. 2d 568 (Ala. 2001).  Where more than one Code section is involved, each should be construed in harmony with the other Code sections in effect, so far as is practical. Kinard v. Jordan, 646 So. 2d 1380, 1383 (Ala. 1994).  Specific provisions relating to specific subjects control general provisions relating to general subjects. Ex parte Jones Mfg. Co., 589 So. 2d 208, 211 (Ala. 1991); Mur�phy v. City of Mobile, 504 So. 2d 243, 244 (Ala. 1987).  In cases of con�flicting statutes on the same subject, the latest expression of the Legisla�ture controls. Baldwin County v. Jenkins, 494 So. 2d 584, 587 (Ala. 1986).





	The Legislature could have added language to section 16-61D-3 stating that the salary must be set without regard to section 36-6-6.  Alternatively, the Legislature could have stated that the salary must be set by the Governor under the limitations of section 36-6-6.  In this case, the Legislature gave the Governor the authority to set the salary in an amount determined by the Governor.  It has been said that the intent of the Leg�islature is the law.  Ex parte Alabama Dept. of Mental Health and Mental Retardation, 840 So. 2d 863 (Ala. 2002); Gholston v. State, 620 So. 2d 719 (Ala. 1993).





	Great weight also should be given to the practical effect that a pro�posed construction will involve. Odum Lumber Co. v. Southern States Iron Roofing Co., 36 Ala. App. 270, 58 So. 2d 641 (1951); Worthen v. State, 189 Ala. 395, 66 So. 686 (1914).  In the construction of statutes, legisla�tive intent may be gleaned from not only the language used, but from the reason and necessity for the act. Bama Budweiser v. Anheuser-Busch, 611 So. 2d 238, 248 (Ala. 1992); Tuscaloosa County Comm’n v. Deputy Sher�iff’s Ass’n of Tuscaloosa County, 589 So. 2d 687, 689 (Ala. 1991); Shel�ton v. Wright, 439 So. 2d 55, 57 (Ala. 1983).  Reading the statute, it is obvious that the purpose in creating the Office of Information Technology as a department of the executive branch was to create a central department to develop a statewide strategy and oversee the operation and implemen�tation of information technology services for the entire state, and provide for an executive director to administer the program.  2000 Ala. Acts No. 2000-715, 1535.  





The area of information technology (“IT”) involves and requires a high degree of skill.  There are IT employees in various departments who currently have salaries that far exceed the maximum salary set forth in section 36-6-6 of the Code of Alabama over whom the executive director of Information Technology will have direct supervisory responsibilities.  It is logical to assume that the Legislature knew this.  It is also logical to assume that, to fill this position with a highly skilled and qualified appli�cant, the salary of this individual should not be limited arbitrarily, but should be set by the Governor at an amount the market for such an indi�vidual requires.  The practical effect of this policy is to have an executive director that possesses at least the same degree of skill and experience as those over whom he is supervising.  The purpose of the act, as well as the practical effect of this interpretation, both suggest that the Governor is allowed to set the salary of the executive director of the Office of Infor�mation Technology without regard to the limitations of section 36-6-6.





	Section 16-61D-3 is more specific than the general catch-all salary provision of section 36-6-6 and is a more recent enactment of the Legis�lature.  The Legislature will not be presumed to use language without any meaning.  Ex parte Children’s Hosp. of Ala., 721 So. 2d 184 (Ala. 1998).  The language “shall receive a salary in an amount to be determined by the Governor” must be given its plain meaning.  This language allows the Governor to set the salary without regard to the limitations of section 36-6-6. Accordingly, it is the opinion of this Office that section 16-61D-3 authorizes the Governor to set the salary of the executive director of the Office of Information Technology at an amount determined by the Gover�nor, without regard to the maximum salary established by section 36-6-6.








CONCLUSION





	The Governor, under section 16-61D-3 of the Code of Alabama, may set the salary of the executive director of the Office of Information Technology without regard to any limitation in section 36-6-6 of the Code of Alabama.





	I hope this opinion answers your question.  If this Office can be of further assistance, please contact Brenda F. Smith of my staff.





Sincerely,





BILL PRYOR


Attorney General


By:











CAROL JEAN SMITH


Chief, Opinions Division
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