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Honorable Lesley Vance


Member, House of Representatives


P. O. Box 1429


Phenix City, Alabama  36868





Tax Incentive Reform Act of 1992 – Ad Valorem Taxes - Tax Abatements - Economic Development – Russell County





The new hospital being built in Russell County does not fall within one of the available Standard Industrial Classification (“SIC”) codes under section 40-9B-3(6) of the Code of Alabama.





Section 40-9B-1 of the Code does not apply because Russell County and the City of Phenix City are operating under a constitutional amendment.





As a result, the City of Phenix City and Russell County may grant tax abatements to a hospital being built there.





Dear Representative Vance:





	This opinion of the Attorney General is issued in response to your request.








QUESTION





Can the City of Phenix City and Russell County abate ad valorem taxes for a hospital in the name of economic development pursuant to a constitu�tional amendment?








FACTS, ANALYSIS, AND CONCLUSION





	You state that the City of Phenix City recently issued a letter of intent to abate the city’s 12 mil ad valorem tax for seven years to a new hospital being built there.  You further state that this was pursuant to House Bill 672, which was passed and enacted in Russell County in 2002, the provisions of which will be discussed later.





	Ordinarily, ad valorem tax exemptions are granted by statute.  Sec�tion 40-9B-1, et seq., of the Code of Alabama, referred to as the “Tax Incentive Reform Act of 1992” or “TIRA,” was enacted to encourage industrial development within the state and to provide some incentives through the abatement of certain taxes.  A private user may apply for and be granted an abatement of ad valorem taxes, construction-related trans�action taxes, and mortgage and recording taxes if the property constitutes industrial development property.  





	Section 40-9B-3 defines “industrial development property” and “industrial or research enterprise” as follows:





     (5) INDUSTRIAL DEVELOPMENT PROPERTY.  Real and/or personal property acquired in connection with establishing or expanding an industrial or research enterprise in Alabama.





     (6) INDUSTRIAL OR RESEARCH ENTERPRISE.  Any trade or business described in 1987 Standard Industrial Classification Industry Group Number 0724, Major Groups 20 to 39, inclusive, 50 and 51, Industrial Group Number 737, and Industry Numbers 4613, 8731, 8733, and 8734, as set forth in the Standard Industrial Classification Manual published by the United States Office of Management and Budget.





Ala. Code § 40-9B-3 (Supp. 2002).





Major Groups 20 to 39 in the Standard Industrial Classification (“SIC”) Manual involve manufacturing products, including food and kin�dred products; tobacco products; textile mill products; apparel and other textile products; lumber and wood products; furniture and fixtures; paper and allied products; printing and publishing; chemicals and allied prod�ucts; petroleum and coal products; rubber and miscellaneous plastics products; leather and leather products; stone, clay, and glass products; primary metal industries; fabricated metal products; industrial machinery and equipment; electronic and other electric equipment; transportation equipment; instruments and related products; and miscellaneous manu�facturing industries.  





Major Groups 50 and 51 in the SIC Manual involve wholesale trade of durable goods and nondurable goods, respectively.  Industrial Group Number 737 refers to computer and data processing services.  Industry Number 4613 refers to refined petroleum pipelines for products such as gasoline and fuel oil.  Finally, Industry Numbers 8731, 8733, and 8734 refer to commercial physical research, noncommercial research organiza�tions, and testing laboratories, respectively.  





	None of these classifications include any sort of hospital or medical facility that you say is being built in Phenix City. Because the company does not fit into any of the acceptable classifications set out by the Leg�islature, the City of Phenix City or Russell County could not lawfully grant the abatement under TIRA.





	You state, however, that Phenix City and Russell County would grant any tax abatements pursuant to its authority under Act 2002-395, a proposed constitutional amendment that you state has since been ratified by the electorate in Russell County.  Act 2002-395 states, in pertinent part, as follows:





For the promotion of local economic and industrial development, Russell County and any municipality therein, any other provision of law or of this Constitution notwithstanding, shall have, independently or in cooperation with one another, full and continuing power to do any of the following:





*      *      *





(3) Lend its credit to or grant public funds and things of value in aid of or to any individual, firm, corporation, or other business entity, public or private, for the purpose of promoting the eco�nomic and industrial development of Russell County or any municipality therein.





2002 Ala. Acts No. 2002-395, 996-97 (emphasis added).  The proposed amend�ment goes on to state that Russell County or any municipality therein will not be subject to the provisions of Sections 93 or 94 of the Constitution, i.e., prohibi�tions against the State of Alabama using or the Legislature granting to local governments the power to use any public funds in connection with a private enterprise.





	In this case, the Legislature has proposed, and the Russell County electorate has passed, a constitutional amendment that would allow Russell County or a municipality in Russell County the authority to grant “things of value” in the promotion of economic development.  A twelve mil ad valorem tax exemption for seven years is certainly a thing of value.





	There is no question that the Constitution of Alabama has authority over statutes.  The Supreme Court has stated the following:





The Constitution of Alabama, like that of the nation and other states, is the supreme law within the realm and sphere of its authority.  Subject only to the restraints resulting from the Consti�tution of the United States, the Constitution of Alabama is the highest form and expression of law that exists in this state. 





Johnson v. Craft, 205 Ala. 386, 87 So. 375 (1921).





	Because Russell County, along with any municipality in Russell County, has authority to grant ad valorem tax exemptions by constitu�tional amendment rather than statute, it may grant the twelve mil ad valorem tax exemption to the hospital in the promotion of economic development.





	I hope this sufficiently answers your question.  If this Office can be of further assistance, please contact Keith Maddox, Legal Division, Reve�nue Department.





					Sincerely,





					BILL PRYOR


					Attorney General


					By:











					CAROL JEAN SMITH


					Chief, Opinions Division
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September 24, 2003





Honorable Lesley Vance
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