





Honorable Mark L. Gaines


Member, House of Representatives


P. O. Box 59406


Birmingham, Alabama  35259





Honorable Robert Culver


Executive Director


Top of Alabama Regional 


    Council of Governments


115 Washington St. SE – Suite A


Huntsville, AL  35801-4883





Meals – Council of Governments – Competitive Bid Law – Department of Senior Services – Medicaid Waiver Programs – Medicaid Agency – Jefferson County – Madison County





The purchase of frozen and shelf-stable meals by public agencies is subject to the Competitive Bid Law.  In the absence of a federal waiver of the Medicaid freedom-of-choice requirement, a Medicaid recipient must remain free to choose any qualified provider of such meals that undertakes to serve the recipient at the price established through the competitive bidding process.  Any purchase of such meals for any purpose other than provision of assistance to a Medicaid recipient must be made through the successful low bidder.





Dear Representative Gaines and Mr. Culver:





	This opinion of the Attorney General is issued in response to the requests of Representative Gaines and the Board of Directors of the Top of Alabama Regional Council of Governments.








QUESTION





Whether meals provided by vendors under the state’s Section 1915(c) Elderly and Disabled Home and Community Based Waiver Program are subject to the State Bid Law and whether award of a contract for provision of said meals must be re�stricted to the low bidder.








FACTS AND ANALYSIS





The resolution passed by the Board of Directors of the Top of Alabama Regional Council of Governments requesting an opinion from this Office includes the following pertinent facts:





[1]	frozen and shelf-stable meals may be pro�vided to homebound Medicaid-eligible cli�ents under the Section 1915(c) Elderly and Disabled Home and Community Based Waiver Program;





[2]	the vendor contract has been bid by the Ala�bama Department of Senior Services un�der the State Bid Law with Valley Ser�vices, Inc., as the low bidder; and





[3]	the Top of Alabama Regional Council of Gov�ernments proposes to enter into a con�tract under the state bid for provision of fro�zen and shelf-stable meals to home�bound Medicaid eligible clients under the Sec�tion 1915(c) Elderly and Disabled Home and Community Based Waiver Pro�gram.





	As both of your requests recognize, the “Elderly and Disabled Home and Community Based Waiver Program” to which you refer is a Medi�caid program.  Medicaid is a federal-state program governed by Title XIX of the Social Security Act, 42 U.S.C.A. §§ 1396–1396v (West 2003).  “A state is not required to participate in the Medicaid program, but if it de�cides to participate, it must comply with the Medicaid Act and its imple�menting regulations.” Pa. Med. Soc’y v. Snider, 29 F.3d 886, 888 (3d Cir. 1994) (emphasis added); see generally 81 C.J.S. Social Secu�rity and Public Welfare § 135 (1977) (“While federally-assisted, the Medi�caid program is state administered and, although participation is volun�tary, if a state elects to participate it must comply with the require�ments of the federal statutes and regulations . . . to remain eligible for fed�eral funds.”) (footnotes omitted). Thus, “ ‘[e]ach participating State devel�ops a plan containing reasonable standards . . . for determining eligibil�ity for and the extent of medical assistance’ within boundaries set by the Medicaid statute and the Secretary of Health and Human Services.”  Wis. Dep’t of Health & Fam. Servs. v. Blumer, 534 U.S. 473, 479 (2002) (quoting Schweiker v. Gray Panthers, 453 U.S. 34, 36-37 (1981)).  The fed�eral government currently funds just over 73% of the cost of medical as�sistance for Alabama Medicaid recipients.  See 68 Fed. Reg. 35889-1 (2003) (notice of current “federal medical assistance percentage”); see also 42 C.F.R. § 331.10(b) (2002) (computation of “federal medical assis�tance percentage”); 42 U.S.C.A. § 1396d(b) (establishing formula for calcu�lating “federal medical assistance percentage”).  Noncompliance with the Medicaid Act and its implementing regulations is punishable by a re�duction or cut-off of federal Medicaid funds.  42 U.S.C.A. § 1396c.


 


	The Elderly and Disabled Home and Community Based Waiver Pro�gram is administered by the Alabama Medicaid Agency in accordance with a waiver granted to the State of Alabama by the federal Secretary of Health and Human Services under section 1915(c) of the Social Security Act, 42 U.S.C.A. § 1396n(c).  The Alabama Medicaid Agency has con�tracted with the Alabama Department of Senior Services (hereinafter “DSS,” formerly known as the Commission on Aging) “to assure needed ser�vices for certain Waiver-eligible persons requiring care and to estab�lish the basis for the services provided under this program.”  Home and Com�munity-Based Services for the Elderly and Disabled Waiver Agree�ment Between Alabama Medicaid Agency and Commission on Aging, Con�tract No. 99-106, at 1.  Under the Agreement between the Alabama Medi�caid Agency and DSS, DSS “may subcontract for services necessary to the completion and maintenance of this contract and to the performance of its duties under this contract.”  Id. at 3, ¶ 12.  DSS has competitively bid the subcontract for providing frozen and shelf-stable meals and awarded it to Valley Services, Inc, as the low-bidder, in accordance with the Competi�tive Bid Law.  See ALA. CODE § 41-16-20 (2000).





	The Competitive Bid Law for state agencies provides, in pertinent part, as follows:





With the exception of contracts for public works whose competitive bidding requirements are governed exclusively by Title 39, all con�tracts of whatever nature for labor, services, work, or for the purchase or lease of materials, equipment, supplies or other personal property, in�volving seven thousand five hundred dollars ($7,500.00) or more, made by or on behalf of any state department, board, bureau, commission, com�mittee, institution, corporation, authority, or of�fice shall, except as otherwise provided in this ar�ticle, be let by free and open competitive bid�ding, on sealed bids, to the lowest responsible bid�der.





ALA. CODE § 41-16-20 (2000).  The purchase of meals for the frozen and shelf-stable meals program is clearly a purchase of personal property, and thus subject to the Competitive Bid Law.





	The Competitive Bid Law provides that a contract be awarded to a sin�gle “bidder”; it does not provide for awards to multiple “bidders.”  Sec�tion 1902(a)(23) of the Social Security Act requires, however, that Medi�caid recipients be given “freedom of choice” among providers of Medi�caid services.  42 U.S.C.A. § 1396a(a)(2003); see also 42 C.F.R. § 431.51 (2002).  In the words of the federal statute, “A State plan for medi�cal assistance must . . . provide that . . . any individual eligible for medi�cal assistance (including drugs) may obtain such assistance from any institution, agency, community pharmacy, or person, qualified to perform the service or services required . . . , who undertakes to provide him such services . . . .”  42 U.S.C.A. § 1396a(a)(23) (emphasis added); see also 42 C.F.R. § 431.51(b).  Thus, section 1902(a)(23) “gives recipients the right to choose among a range of qualified providers, without government interfer�ence.”  O’Bannon v. Town Ct. Nursing Ctr., 447 U.S. 773, 785 (1980).  In other words, “Medicaid recipients must be accorded freedom to choose medical providers.”  RX Pharms. Plus, Inc. v. Weil, 883 F. Supp. 549, 555 (D. Colo. 1995); see also Chisholm v. Hood, 110 F. Supp. 2d 499, 506 (E.D. La. 2000) (“statutory right”).





	Although section 1902(a)(23) requires that Medicaid recipients have a free choice of providers, it does not prohibit a state Medicaid agency from:





(1) Establishing the fees it will pay provid�ers for Medicaid services;





(2) Setting reasonable standards relating to the qualifications of providers; or





(3) Subject to paragraph (b)(2) of this sec�tion [prohibiting restriction of “freedom of choice of providers of family planning ser�vices”], restricting recipients’ free choice of provid�ers in accordance with one or more of the ex�ceptions set forth in § 431.54, or under a waiver as provided in § 431.55.





42 C.F.R. § 431.51(c).  Thus, the “freedom of choice” provision does not prevent a state Medicaid agency from establishing the fees it will pay for Medicaid services or from setting reasonable standards for Medicaid provid�ers.





	As alluded to in subsection 431.51(c)(3) above, section 1915(a) of the Social Security Act, 42 U.S.C. § 1396n(a), provides that a State is not out of compliance with the freedom of choice provision of section 1902(a)(23) if it contracts on a prepayment basis with an organization that provides additional services beyond those offered under the state plan, if it competitively bids for medical devices or laboratory and X-ray tests, if it “locks in” recipients who overutilize Medicaid services, or “locks out” certain providers, under established criteria.  See 42 U.S.C.A. § 1396n(a); 42 C.F.R. § 431.54 (2002).  None of those exceptions is applicable here.





	As also recognized in subsection 431.51(c)(3), however, a State may obtain a waiver of the “freedom of choice” requirement.  A waiver of the “freedom of choice” requirement is available under section 1915(b) of the Social Security Act.  42 U.S.C.A. § 1396n(b); see also 42 C.F.R. § 431.55(f) (2002).  Under section 1915(b)(4), a State may “restrict the pro�vider from (or through) whom an individual . . . can obtain services (other than in emergency circumstances) . . . .”  42 U.S.C.A. § 1396n(b)(4).  Ac�cording to the State Medicaid Manual issued by the federal government, a section 1915(b)(4) waiver “must . . . be used if [the State] wish[es] to use competitive bidding in selecting the most cost effective and efficient provid�ers of a service . . . .”  Health Care Fin. Admin., State Medicaid Man�ual § 2105(D), at 2-82.7 (Apr. 1994).





	As noted above, the waiver for the Elderly and Disabled Home and Community Based Waiver Program was obtained under section 1915(c) of the Social Security Act, not under section 1915(b).  According to section 1915(c)(3), the only Medicaid requirements that can be waived under sec�tion 1915(c) are statewideness, comparability, and income and resource rules.  42 U.S.C. § 1396n(c)(3); see 42 U.S.C. §§1396a(a)(1) (statewide�ness), 1396a(a)(10)(B) (comparability), 1396a(a)(10)(C)(i)(III) (income and resource rules).  Freedom of choice is not among the Medicaid require�ments that can be waived as part of a section 1915(c) waiver.





	Because the State’s Elderly and Disabled Home and Community Based Waiver Program does not include a waiver of the freedom of choice re�quirement of section 1902(a)(23) of the Social Security Act, the State must comply with section 1902(a)(23), which “gives recipients the right to choose among a range of qualified providers, without government interfer�ence.”  O’Bannon, 447 U.S. at 785.  Noncompliance with the free�dom of choice requirement of Medicaid in the absence of an applicable waiver under section 1915(b)(4) would risk a cutoff or reduction of fed�eral funds for the State Medicaid program.  See 42 U.S.C.A. § 1396c.





	The freedom of choice requirement does not, however, prevent the Ala�bama Medicaid Agency or DSS from using the competitive bid process to set the price the State will pay for frozen and shelf-stable meals or to set reasonable qualifications for providers of frozen and shelf-stable meals.  42 C.F.R. § 431.51(c)(1), (2).  The freedom of choice requirement simply means that a Medicaid recipient must remain free to choose any quali�fied provider of frozen and shelf-stable meals that undertakes to serve the recipient at the price set through the competitive bidding proc�ess.  In accordance with the Competitive Bid Law, any purchases of fro�zen and shelf-stable meals for any purpose other than provision of assis�tance to a Medicaid recipient must be made through the successful low bid�der, Valley Services, Inc.








CONCLUSION





	The purchase of frozen and shelf-stable meals by state agencies is sub�ject to the Competitive Bid Law.  In the absence of a federal waiver of the Medicaid freedom of choice requirement, Medicaid recipients must re�main free to choose any qualified provider of such meals that undertakes to serve the recipient at the price established through the competitive bid�ding process.  Any purchase of such meals for any purpose other than provi�sion of assistance to a Medicaid recipient must be made through the successful low bidder.





	I hope this opinion answers your question.  If this Office can be of further assistance, please contact Charles B. Campbell.





		Sincerely,





		BILL PRYOR


		Attorney General


		By:











			CAROL JEAN SMITH


		Chief, Opinions Division
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