�
Honorable Craig Ford


Member, House of Representatives


Post Office Box 8208


Gadsden, Alabama  35902





Sales Tax - Use Tax – Community Development - Etowah County





This Office does not address the constitutionality of statutes.





Whether there is a material variance between the published House Bill 704 and House Bill 704, which was actually passed, must be determined by a court of competent jurisdiction.





The Etowah County Community Development Committee is required to divide the funds it receives equally among the three House of Representatives districts in Etowah County.  The funds shall be expended only on projects located in the respective House district and within Etowah County.  





The House appointee and the Senate appointee for each district determine how the funds for that district will be spent.





Dear Representative Ford:





	This opinion of the Attorney General is issued in response to your request.








QUESTIONS





	(1)  Is there a material variance in a matter of substance between the advertised notice of the Bill that was introduced as House Bill 704 and the amended House Bill 704 that was adopted?





	(2)  If Senate Bill 16 becomes law through the September referendum, would House Bill 704 violate the provisions of Senate Bill 16 regarding pass-through appropriations?





	(3)  Under House Bill 704, as adopted, how would the Etowah County Community Develop�ment Committee function in relation to the new procedure for the expenditure of funds?





	(4)  If the difference does constitute a mate�rial variance in a matter of substance, would the offensive portion of the act, that is, the amend�ment, be deleted and the remainder of the act remain in full effect, or is the entire act void as provided in Calhoun County v. Morgan, 258 Ala. 352, 62 So. 2d 457 (1952)? 





	(5)  If the entire act (House Bill 704, as amended) is void, can the tax continue to be col�lected and expenditures continue to be made pur�suant to the act, or does Act 95-284, as amended by Act 97-464, continue in effect? 





	(6)  If one of the legislative districts extends beyond the limits of Etowah County, may funds from the Etowah County sales tax be spent anywhere in that legislative district?








FACTS AND ANALYSIS





	Pursuant to section 36-15-1 of the Code of Alabama, this Office ordi�narily does not answer questions regarding the constitutionality of acts of the Legislature because acts are presumed to be constitutional until a court of competent jurisdiction rules otherwise.  See Gasser v. Morgan, 498 F.Supp. 1154 (N.D. Ala. 1980) (stating laws enacted by the Legislature carry with them a presumption of constitutionality . . .); Ala. Code § 36-15-1 (2001).  Section 106 of the Constitution of Alabama states as follows: 





No special, private, or local law shall be passed on any subject not enumerated in section 104 of this Constitution, except in reference to fixing the time of holding courts, unless notice of the intention to apply therefor shall have been published, without cost to the state, in the county or counties where the matter or thing to be affected may be situated, which notice shall state the substance of the proposed law and be pub�lished at least once a week for four consecutive weeks in some newspaper published in such county or counties, or if there is no newspaper published therein, then by posting the said notice for four consecutive weeks at five different places in the county or counties prior to the introduction of the bill; and proof by affidavit that said notice has been given shall be exhibited to each house of the legislature, and said proof spread upon the journal. The courts shall pronounce void every special, private, or local law which the journals do not affirmatively show was passed in accordance with the provisions of this section.





Ala. Const. art. IV, § 106.





Any act assailed as unconstitutional under section 106 of the Con�stitution of Alabama is presumed to be constitutional.  Jefferson County v. Braswell, 407 So. 2d 115 (Ala. 1981).  Your request questions the consti�tutionality of House Bill 704, asserting that the bill, as advertised, differs from the bill that was actually approved by the Legislature and signed by the Governor.  The Alabama Supreme Court has held that section 106 is satisfied if the advertisement of a bill advises local persons of the bill’s substance, “its characteristic and essential provisions,” or “its most im�portant features.”  Deputy Sheriffs Law Enforcement Ass’n of Mobile County v. Mobile County, 590 So. 2d 239 (Ala. 1991).  It is the position of this Office that a court of law must determine whether there is a material variance between the published bill and the bill that was actually passed because it is primarily a question of fact.  Thus, this Office is unable to respond to Questions 1, 4, and 5 relating to the constitutionality of House Bill 704.





House Bill 704, as passed, has been designated as Act 2003-184.  This act amended previous legislative acts that authorized the levy of a one cent sales and use tax in Etowah County.  See 1991 Ala. Acts No. 91-158, 205; 1995 Ala. Acts No. 95-284, 527; 1997 Ala. Acts No. 97-464, 817.  A portion of the proceeds of the tax is distributed to the Etowah County Community Development Committee.  Each member of the Etowah County Legislative Delegation appoints one member to the committee.  1995 Ala. Acts No. 95-284, 527.  The committee receives and administers the tax proceeds pursuant to the terms of the local act.  Act 2003-184 includes an amendment to subsection 7 of section 3 of Act 97-464, which states as fol�lows: 





Eighteen percent of the remaining 50 percent to the Etowah County Community Development Commit�tee.





These funds shall be divided equally among the three House of Representatives districts in Etowah County.  The funds in each district shall be expended only on projects located in the respective House dis�trict.  The expenditure of funds for each respective district shall be voted on and approved by the respec�tive House district appointee and Senate appointee.  The House appointee and Senate appointee for a district may call a district meeting for the purpose of this provi�sion.  





2003 Ala. Acts No. 2003-184 (emphasis added).  





	Question 2 relates to whether subsection (7) of Act 2003-184, as stated above, violates Senate Bill 16, relating to pass-through appropria�tions.  Senate Bill 16, designated as Act 2003-113, would become effective upon the adoption of the proposed constitutional amendment, Amendment One, on September 9, 2003.  Because Amendment One was not adopted by voters at the election held on September 9, 2003, Question 2 is moot.





	Although it is clear that the Legislature has plenary power with re�gard to appropriating state funds [Opinion of the Justices No. 346, 665 So. 2d 1357 (Ala. 1995)], this Office is aware of no legal authority for an indi�vidual legislator to control and direct the use of any state funds or local sales tax funds at his or her discretion.  Indeed, it is the opinion of this Office that such a scheme would most likely violate the separation of pow�ers doctrine of our state constitution.  Ala. Const. art. III, § 42.





	Pursuant to subsection (7) of Act 2003-184, the members of the com�mittee divide the funds collected from local sales tax equally among the three House districts in Etowah County.  The funds in each district shall be expended only on projects located in the respective House district as determined by the respective House district appointee and the Senate appointee.  Furthermore, the specific project for which the expenditure of funds may be made must be approved by the House and Senate appointees to the Community Development Committee, not the legislators who have the authority to appoint the members.  





	The answer to Question 3 with respect to the new procedure for the expenditure of funds is established in subsection (7) of the act, quoted above.  This subsection provides that funds distributed to each district shall be expended only on projects located in the respective House district as determined by the respective House district appointee and the Senate appointee.  Thus, the House appointee and the Senate appointee for each district determine how the funds for that district will be spent.  The appointees from the other two districts are not involved in the approval of expenditures outside their respective districts.





	Question 6 concerns the expenditure of funds by the committee if one of the legislative districts extends beyond the limits of Etowah County.  Act 2003-184 specifically provides that the funds shall be “divided equally among the three House of Representatives districts in Etowah County” and the funds shall be spent only on projects located in the respective House district.  2003 Ala. Acts No. 2003-184.  Given this specific language and the fact that the tax revenues are levied only in Etowah County, it is the opinion of this Office that the funds in each respective district shall be expended for projects only within Etowah County.








CONCLUSION





It is a longstanding policy of this Office not to address the constitu�tionality of statutes.  A court of competent jurisdiction must determine if there is a material variance between the published version and the version of House Bill 704 that was actually passed.  The Etowah County Commu�nity Development Committee is required to divide the funds it receives equally among the three House of Representatives districts in Etowah County.  The funds shall be expended only on projects located in the respective House district and within Etowah County.  The House appointee and the Senate appointee for each district determine how the funds for that district will be spent.  Whether subsection (7) of Act 2003-184 violates Senate Bill 16, designated as Act 2003-113, relating to pass-through appro�priations, is moot because Act 2003-113 is not effective.





I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Brenda F. Smith of my staff.





Sincerely,





BILL PRYOR


Attorney General


By:











CAROL JEAN SMITH


Chief, Opinions Division
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