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The City of Brewton did not create a just and equitable claim for small businesses entitling those businesses to a refund.





Dear Mr. Thompson:





	This opinion of the Attorney General is issued in response to your request on behalf of the City of Brewton.








QUESTION





	Whether the city may refund payments made to a municipal utility department.








FACTS AND ANALYSIS





	The gas department of the City of Brewton is a municipal utility department and not a separate entity.  Gas rates are set by ordinance and changes were made according to an executed ordinance enacted on June 1, 1994.  The ordinance set rates for General Services and High Volume Ser�vice.  On April 22, 2003, the city amended the 1994 ordinance and included a commercial rate.  Several dry cleaners and small businesses have requested refunds based on the fact that they received no commercial rate over the past nine years.  The city would like to know whether the municipality may make such refunds and whether such refunds are valid.





	This Office has previously opined that a claim against a municipal�ity must be presented to the clerk for payment within two years from the accrual of said claim or else the claim is barred.  Opinions of the Attorney General to the Honorable Clarence F. Rhea, Attorney, Reece City, dated March 16, 1981, A.G. No. 81-00287; to the Honorable Robert F. Blake Jr., Mayor, City of Haleyville, dated March 29, 1984, A.G. No. 84-00233.  





	This Office has also stated that a municipality may refund and pay a reasonable amount of interest on the full amount of overpayments made to the city for eight years as a result of the city’s erroneous billing for water and sewage service.  Opinion of the Attorney General to the Honorable Herman Cobb, City Attorney, City of Dothan, dated June 20, 1983, A.G. No. 83-00362.  This opinion was based on an Alabama Supreme Court case that states “the city can recognize a moral obligation founded on a just claim of substantial pecuniary right, and pay it, though no recovery might be available by suit at law.”  See Downs v. City of Birmingham, 240 Ala. 177, 198 So. 231, 237 (1940).





	You have stated that the 1994 city ordinance was validly enacted.  That ordinance did not recognize a commercial rate.  The city council amended that statute in 2003 and included a commercial rate available to small businesses.  The Alabama Supreme Court has created an exception to section 94 of the Alabama Constitution stating that section 94 does not prohibit a grant of public money to dis�charge a moral obligation of a sub�stantial sort, though the city or county is not legally obligated to do so.  See Opinion of the Justices, 254 Ala. 343, 48 So. 2d 757 (1950).





	In another case, however, the Court stated that a claim is just and equitable and based on good morals if the circumstances on which it is founded would create a legal claim against an individual or private corpo�ration.  It does not include ethical obligations to perform a courteous or generous act, but must relate to a just claim for financial aid on principles of good faith and legal standards having support in fair play.  See Stone v. State ex rel. Horn, 251 Ala. 240, 37 So. 2d 111 (1948). 





	The City of Brewton was charging the small businesses the gas rate authorized in a validly enacted city ordinance.  There is no evidence that the city was charging the small businesses an incorrect rate under the ordinance or was billing the businesses for services that were not ren�dered.  The city eventually amended the ordinance to include a commer�cial rate that provided a discounted rate to small businesses.  It is the opinion of this Office that the City of Brewton acted pursuant to a validly enacted ordinance and that the omission of a commercial rate in the origi�nal ordinance does not create a just and equitable claim for the small businesses.  If there had been a commercial rate in the original ordinance and the city erroneously charged a higher rate to these businesses, there might have been a just and equitable claim.  No facts have been presented to this Office that suggest the small businesses have a just and equitable claim against the city that would enable the city to meet the exception to section 94 of the Alabama Constitution and, therefore, make refund pay�ments to those businesses.








CONCLUSION





	The City of Brewton did not commit an error in billing creating a just and equitable claim for small businesses, entitling those businesses to a refund.





	I hope this opinion answers your question.  If this Office can be of further assistance, please contact Rebecca Acken of my staff.





Sincerely,





BILL PRYOR


Attorney General


By:











CAROL JEAN SMITH


Chief, Opinions Division
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