�
Honorable Bill Fuller, Commissioner	�Department of Human Resources�P.O. Box 304000�Montgomery, Alabama  36130-4000





Act No. 2003-272 – Child Sex Abuse - Child Abuse and Neglect Reporting Act – Human Resources Department





The child abuse or neglect record ex�pungement provision in section 26-14-3(e) of the Code of Alabama applies to all reports by mandatory reporters of child abuse or neglect.





The expungement of records by DHR under section 26-14-3(e) applies only in cases where DHR is notified of a case where the indictment, information, or complaint is dismissed after jeopardy attaches or the de�fendant is acquitted.





Both “indicated” and “not indicated” child abuse or neglect reports that do not result in a criminal conviction are required to be expunged under section 26-14-3(3) of the Code of Alabama.





Dear Commissioner Fuller:





This opinion of the Attorney General is issued in response to your request on behalf of the Department of Human Resources.








QUESTION 1





	Does section 26-14-3(e) of the Code of Alabama apply only to reports involving clergy or to mandatory reports of child abuse and neglect?  








FACTS AND ANALYSIS





Act 2003-272, enacted July 2, 2003, and effective September 1, 2003, added “ members of the clergy” to the list of mandatory reporters of suspected child abuse or neglect under the Alabama Child Abuse and Neglect Reporting Act (Reporting Act).  2003 Ala. Acts No. 2003-272.  The original reporting act is codified at section 26-14-1, et seq,. of the Code of Alabama.  Ala. Code § 26-14-1 et seq. (1992, Supp. 2002).  The 2003 act includes the following amendment to the mandatory reporting provisions of section 26-14-3:





	(e)	Any provision of this section to the con�trary notwithstanding, if any agency or authority in�vestigates any report pursuant to this section and the report does not result in a conviction, the agency or authority shall expunge any record of the information or report and any data developed from the record.





2003 Ala. Acts No. 2003-272 (emphasis added).  The Reporting Act provides for the mandatory reporting of suspected child abuse or neglect to the Department of Human Resources (“DHR”) or to law enforcement by members of certain professions, such a teachers, physicians, and day care workers.  Ala. Code § 26-14-3 (Supp. 2002).  The act also provides for permissive reporting of suspected child abuse or neglect.  Ala.Code § 26-14-4 (1992).  DHR is responsible for the investigation of most reports of suspected abuse or neglect.  Ala.Code §§ 26-14-6.1(3), 26-14-7 (1992, Supp. 2002).  Law enforcement, however, investigates reports of child abuse or neglect involving discipline or corporal punishment in schools or kindergartens or suspected abuse or neglect in state-operated child residential facilities.  Ala.Code § 26-14-6.1(1) (Supp. 2002).  DHR is required, among other things, to the extent possible, to determine the “nature, extent and cause of the child abuse and neglect” and the “identity of the person responsi�ble.”  Ala.Code § 26-14-7(8) (1992).  DHR is required to make a determination of “indicated” or “not indicated” on the report and enter the report, investiga�tion, and disposition in the Child Abuse/Neglect Central Registry.  Ala.Code § 26-14-8 (Supp. 2002).  “Indicated” means “when credible evidence and pro�fessional judgment substantiates that an alleged perpetrator is responsible for child abuse or neglect.”  Id.  “Not indicated” means “when credible evidence and professional judgment does not substantiate that an alleged perpetrator is responsible for child abuse or neglect.”  Id.  DHR is authorized to establish regulations to implement the Child Abuse and Neglect Reporting Act in the state.  Ala.Code § 26-14-12 (1992).  





“The fundamental rule of statutory construction is to ascertain and give effect to the intent of the legislature in enacting the statute.”  Ex parte Cove Properties, Inc., 796 So.2d 331 (Ala. 2000).  When construing a statute, the court has a duty to ascertain and effectuate legislative intent expressed in the statute, “which may be gleaned from the language used, the reason and necessity for the act, and the purpose sought to be obtained.”  Ex parte Univ. of South Alabama, 761 So.2d 240, 243 (Ala. 1999).





The Alabama Court of Civil Appeals has summarized the intent of the Legislature in enacting the Alabama Child Abuse and Neglect Reporting Act as follows:





	A careful reading of the various sections of Title 26, Chapter 14, indicates the intent of the legis�lature to protect children and to safeguard their general welfare through the reporting of abuse and neglect and through the cooperation of state, county, and local agencies and divisions of government.  Ala.Code 1975, § 26-14-2.  School teachers and officials are among those required to report any known or suspected victim of child abuse or neglect to a duly constituted authority, which report is then presented to DHR so that DHR may carry out its responsibility to provide protective services to the child.  Ala.Code 1975, § 26-14-3.  A designated employee of DHR may take a child into protective custody for 72 hours with�out parental consent with only notice to the court if there appears to be imminent danger to that child’s life or health.  Ala.Code 1975, § 26-14-6.  DHR has the responsibility to make a thorough investigation of re�ports of abuse, the primary purpose being protection of the child. . . .





Decatur City Bd. of Educ. v. Aycock, 562 So.2d 1331, 1334 (Ala.Civ.App. 1990) (emphasis in the original).





The expungement provision of Act 2003-272 was added to the Child Abuse and Neglect Reporting Act not as a separate, free-standing provision covering all reports, but as a subsection under the mandatory reporting provision of section 26-14-3.  In fact, the expungement provision itself states that it applies to “any report pursuant to this section [where] the report does not result in a conviction.”  2003 Ala. Acts No. 2003-272.  This “section” means section 26-14-3, concerning mandatory reporting of child abuse or neglect, not section 26-14-4 concerning permissive reporting.  Furthermore, the preamble to Act 2003-272 states that it is intended “[t]o amend Section 26-14-3 of the Code of Alabama, 1975, relating to mandatory reporting of known or suspected child abuse or neglect, to provide for the expungement of records or information relating to reports which do not result in a conviction.”  2003 Ala. Acts No. 2003-272.  “The Legislature is presumed to be aware of existing law and judicial interpretation when it adopts a statute.”  Carson v. City of Prichard, 709 So.2d 1199, 1206 (Ala. 1998).  








CONCLUSION





The child abuse or neglect record expungement provision in section 26 14-3(e) of the Code of Alabama applies to all reports by mandatory reporters of child abuse or neglect.








QUESTION 2





	Does section 26-14-3(e), as amended by Act 2003-272, require expungement only in cases where DHR is notified of an unsuccessful prosecution?








FACTS AND ANALYSIS





The amendment to section 26-14-3 states that child abuse or neglect re�cords and information are to be expunged “if any agency or authority investi�gates any report pursuant to this section and the report does not result in a conviction.”  2003 Ala. Acts No. 2003-272 (emphasis added).  Your question concerns the meaning of the phrase “does not result in a conviction.”  





Currently, there is no statute of limitations on child sexual abuse prose�cutions for “any sex offense involving a victim under 16 years of age, regardless of whether it involves force or serious physical injury or death.”  Ala.Code § 15-3-5(4) (1995); 1985 Ala. Acts No. 85-14, 16.  Nor is there a statute of limitations on felonies involving the use or attempted use of violence or the se�rious injury or death of a person.  Ala.Code §§ 15-3-5(2) and (3) (1995).  Because there is no statute of limitations on these cases, these cases can be prosecuted at any time.  The child abuse or neglect records must remain available to prosecutors, judges, and juries for possible prosecution in the future.  





The phrase “does not result in a conviction” as used in section 26-14-3(e) assumes there is a prosecution.  A prosecution requires an indictment, informa�tion, or a complaint.  An indictment, information, or complaint “does not result in a conviction” only if the indictment, information, or complaint is dismissed after jeopardy attaches or a defendant is acquitted.  Because DHR is not a party to criminal prosecutions, DHR must be notified of cases where the indictment, information, or complaint is dismissed after jeopardy attaches or the defendant is acquitted.








CONCLUSION





The expungement of records by DHR under section 26-14-3(e) applies only in cases where DHR is notified of a case where the indictment, informa�tion, or complaint is dismissed after jeopardy attaches or the defendant is ac�quitted.








QUESTION 3





	Does section 26-14-3(e) of the Code require ex�pungement of both “indicated” and “not-indicated” reports of child abuse and neglect if they do not result in criminal convictions?  








FACTS AND ANALYSIS





Under the Child Abuse and Neglect Reporting Act, DHR is required to make a determination of “indicated” or “not indicated” on the report and enter the investigation report and the “final disposition of the report” in the Child Abuse/Neglect Central Registry.  Ala.Code §§ 26-14-8(a) and (b) (Supp. 2002).  A disposition of “indicated” is entered when credible evidence and the professional judgment of the investigating social worker substantiate that the alleged perpetrator is responsible for the child abuse or neglect.  Ala.Code § 26-14-8(a) (Supp. 2002).





The expungement provision of section 26-14-3(e) specifically applies to “any report pursuant to this section.”  Furthermore, the agency or authority “shall expunge any record of the information or report and any data developed from the record” in cases where there is no conviction.








CONCLUSION





Both “indicated” and “not indicated” child abuse or neglect reports that do not result in a criminal conviction are required to be expunged under section 26-14-3(3) of the Code of Alabama.





I hope this opinion answers your questions.  If this Office can be of further assistance, please contact Carol Jean Smith of my staff.





	Sincerely,�


BILL PRYOR�Attorney General�By:











	CAROL JEAN SMITH�Chief, Opinions Division


BP/CJS/BFS
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