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Circuit Clerks - Supplements - Salaries - Etowah County





The Circuit Clerk of the Sixteenth Judicial Circuit should be paid each month, under Act 85-732, a county supplement allowance representing two percent of his current state salary as specified under section 12-17-81(e) of the Code of Alabama.  The circuit clerk should be paid the increase provided under Act 85-732 retroactive to January 20, 2003.





Dear Mr. Yates:





This opinion of the Attorney General is issued in response to your request.








QUESTION





Is Etowah County required to pay to the Sixteenth Judicial Circuit Clerk a supplement of two percent of his state salary of $88,405.20, which is $1,768.10 per month, retroactive to the 20th day of January 2003?








FACTS AND ANALAYSIS





Act 85-732 provides for a monthly supplement allowance to be paid from the general fund of Etowah County to the Sixteenth Judicial Circuit Clerk in lieu of other judicial supplements and provides at section 1 as follows:





Any law to the contrary notwithstanding, in the Sixteenth Judicial Circuit the circuit clerk shall receive a monthly judicial supplement allowance in the amount of 2% of the annual total state compensation for circuit clerks.  Such judicial supplement shall be paid in equal installments monthly from the general fund of the county treasury in the same manner as other officers are paid.





1985 Ala. Acts No. 85-732, 1185 (emphasis added).  





This Office has previously reviewed local Act 85-732 and con�cluded that the Circuit Clerk of the Sixteenth Judicial Circuit is to receive each month "an amount equal to 2% of the total annual state compensation for circuit clerks."  Opinion to Honorable Jack Floyd, State Senator, dated December 30, 1992, A.G. No. 93-00075.  Documentation reveals that ef�fective January 20, 2003, the annual state salary for the Sixteenth Judicial Circuit Clerk was $88,405.20.  Two percent of the circuit clerk's current state salary is $1,768.10.  Etowah County, however, is currently paying a monthly supplement allowance of $1,000 to the circuit clerk instead of $1,768.10.





The United Judicial System adopted a pay plan for the Circuit Clerk of Etowah County that is tied to the salary of the Assistant Clerk of the Court of Criminal Appeals, as set out in section 12-17-81 of the Code of Alabama.  Ala. Code § 12-17-81 (Supp. 2002).  The Sixteenth Judicial Circuit Clerk assumed office in January 1983 and had in excess of twelve years’ continuous service as of January 18, 1999.  


Section 12-17-81(e) of the Code of Alabama, as last amended by Act 98-301, provides as follows:





Effective January 18, 1999, the state salary payable to circuit clerks and district clerks, who are in office on that date and who have more than 12 years of service, shall be an amount equal to fifty-four thousand dollars ($54,000), plus one-third of the difference between fifty-four thou�sand dollars ($54,000) and step 18 of the pay plan for Assistant Clerk of the Court of Criminal Appeals.  The state salary shall be increased on January 17, 2000, to an amount equal to fifty-four thousand dollars ($54,000), plus two-thirds of the difference between fifty-four thousand dollars ($54,000) and step 18 of the pay plan for Assistant Clerk of the Court of Criminal Appeals.  The state salary shall be increased on January 15, 2001, or on the anniversary date of credit�able service, to an amount equal to step 18 of the pay plan.





Ala. Code § 12-17-81(e) (Supp. 2002) (emphasis added). 





The fundamental rule of statutory construction is to ascertain and give effect to the intent of the Legislature.  The intent of the Legislature should be gathered from the language of the statute itself, if possible.  Clark v. Houston County Comm’n, 507 So. 2d 902 (1987).





Section 1(b) of Act 98-301 provides “that nothing in the act shall serve to increase any local supplement in effect on the effective date of this act."  1998 Ala. Acts No. 98-301, 495 (emphasis added).  Section 12-17-81(b) of the Code of Alabama relates to circuit clerks and district clerks who take office on or after January 18, 1999, and prohibits circuit clerks who take office after January 18, 1999, from receiving any increase in any local supplement in effect on July 1, 1998.  That section, as codi�fied, reads as follows:





Effective January 18, 1999, the annual salary of circuit clerks and district clerks, who first take office by appointment or election on or after January 18, 1999, payable from the State Treasury shall be fixed at step one of the pay plan for Assistant Clerk of the Court of Criminal Appeals.  Thereafter, the state salary of circuit clerks and district clerks shall be increased annually, on the anniversary date, by one step on the pay plan until the maximum step authorized by the pay plan is reached.  This section shall not diminish any lo�cal supplement currently provided to any circuit clerk or district clerk pursuant to any general or local act; provided further that nothing in this section as amended by Act 98-301 of the 1998 Regular Session shall serve to increase any local supplement in effect on July 1, 1998.  In no event shall the annual state sal�ary of any circuit clerk or district clerk be diminished by this section.





Ala. Code § 12-17-81(b) (Supp. 2002) (emphasis added).





When section 1(b) of Act 98-301 was codified as section 12-17-81(b), the word "act" appearing at section 1(b) of the act was altered to insert the term "section."   Thus, section 17-12-81(b) of the Code of Alabama, as codified, contains language conflicting with section 1(b) of the act.  As codified, the prohibition against increasing any local supple�ment is limited only to circuit clerks and district clerks covered under section 17-12-81(b). 





The Etowah County Personnel Director believes that section 1(b) of Act 98-301 restricts local supplements of the circuit clerk regardless of his length of service and, thus, prohibits increases in the county supple�ment allowance to the circuit clerk after the effective date of the act.  It was opined by the Personnel Director that, after considering the facts on the effective date of the act, the circuit clerk's allowable county judicial supplement allowance would be two percent of $50,000 or $1,000.  





	By Act 99-203, the Alabama Legislature adopted the general and permanent laws of the State enacted during the 1997 First Special Session and the 1998 Regular Session of the Legislature as contained in the 1998 Cumulative Supplement.  The Code is not a mere compilation of the laws previously existing, but is a body of laws, duly enacted, so that laws that previously existed cease to be law when omitted from the Code and addi�tions, which appear therein, become law from the approval of the act adopting the Code.  Once the Code Commission modifies and the Legis�lature, thereafter, adopts a Code containing the modification, the modifi�cation has the force of law.  Swift v. Gregory, 786 So.2d 1097 (2000).  The Legislature's adoption of the entire Code supersedes original enact�ments and any prior codification.  Ex parte State Dep’t of Revenue, 683 So.2d 980 (1996).





Section 12-17-81(e) of the Code of Alabama establishes a formula for paying circuit clerks who have more than twelve years of service.  Local Act 85-732 provides that the Sixteenth Judicial Circuit Clerk should receive, each month, a two percent supplemental allowance of his annual total state compensation.  As codified, section 12-17-81(b) does not re�strict the Etowah Circuit Clerk, who falls under the provisions of section 12-17-81(e), from receiving additional increases in his local supplement.  Once the legislature adopts a Code modification, the modification has the force of law.  The Sixteenth Judicial Circuit Clerk’s county supplement should be determined by multiplying two percent of his annual salary of $88,405.20.  The supplement should have been increased effective January 20, 2003.  Accordingly, the supplemental increase should be paid to the circuit clerk retroactive to January 20, 2003.








CONCLUSION





The Circuit Clerk of the Sixteenth Judicial Circuit should be paid each month, under Act 85-732, a county supplement allowance represent�ing two percent of his current state salary as specified under section 12-17-81(e) of the Code of Alabama and not the lesser amount currently being paid.  The circuit clerk should be paid the increase provided under Act 85-732 retroactive to January 20, 2003.





	I hope this opinion answers your question.  If this Office can be of further assistance, please contact Aaron W. Nelson, Legal Division, Department of Examiners of Public Accounts. 





Sincerely,





BILL PRYOR


Attorney General


By:








CAROL JEAN SMITH


Chief, Opinions Division
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