




















August 23, 2003








The Honorable J. Gorman Houston, Jr.


Associate Justice


Supreme Court of Alabama


300 Dexter Avenue


Montgomery, Alabama 36104-3741








Supreme Court of Alabama – Judicial Article – Judges – Code Section 12-2-6





Under section 6.19 of Amendment 328 to the Constitution of Alabama of 1901, the Chief Justice is disqualified from exercising the authority or powers of his judicial office or performing any of the duties of his judicial office while a complaint against him is pending in the Court of the Judiciary.  While the Chief Justice is disqualified under section 6.19, all of “his duties as chief justice and the ex officio duties imposed upon him by law” must be performed by the senior associate justice who, as acting chief justice, is required and empowered by section 12-2-6 of the Code of Alabama to perform all of those duties.





While the Chief Justice is disqualified under section 6.19 of Amendment 328, the senior associate justice, as acting chief justice, must perform all of the Chief Justice’s duties as “administrative head of the judicial system.”





While the Chief Justice is disqualified under section 6.19 of Amendment 328, the Administrative Director of Courts continues to serve at the pleasure of the senior associate justice, as acting chief justice, just as the Director served at the pleasure of the Chief Justice.





While the Chief Justice is disqualified under section 6.19 of Amendment 328, the senior associate justice, as acting chief justice, manages the personnel and staff of the office of Chief Justice. 





Dear Justice Houston:





	This opinion of the Attorney General is issued in response to your request in your capacity as the senior Associate Justice of the Supreme Court of Alabama.





QUESTION 1





Does “disabled from actively performing his duties as chief justice” in section 12-2-6, encompass “disqualified from acting as a judge,” as the same appears in section 6.19 of Amendment 328 to the Constitution of Alabama of 1901, so that I am authorized and empowered to perform all of the duties and ex officio duties of the chief justice after charges were filed by the Judicial Inquiry Commission with the Court of the Judiciary against Chief Justice Moore?





FACTS AND ANALYSIS





	On August 22, 2003, the Judicial Inquiry Commission (“JIC”) filed a complaint in the Court of the Judiciary (“COJ”) alleging violations of the Alabama Canons of Judicial Ethics by the Honorable Roy S. Moore, Chief Justice of the Supreme Court of Alabama.  Section 6.19 of Amendment 328 to the Constitution of Alabama of 1901 provides as follows:





A judge shall be disqualified from acting as a judge, without loss of salary, while there is pending . . . a complaint against him filed by the judicial inquiry commission with the court of the judiciary.





Ala. Const. amend. 328, § 6.19.  “Once the JIC has filed a complaint, a charged judge is prohibited by Ala. Const. of 1901, Amendment No. 328, § 6.19, from serving as a judge until final resolution of the complaint by the COJ.”  Butler v. Ala. Jud. Inquiry Comm’n, 802 So. 2d 207, 210 (Ala. 2001); see also Ex parte White, 53 Ala. App. 377, 380, 300 So. 2d 420, 423 (Ala. Crim. App. 1974) (stating that judge “was disqualified to act until the Court of Judiciary heard the complaint and rendered a decision”).  As used in the phrase “acting as a judge,” the term “judge” refers to justices of the Supreme Court as well as judges of other courts.  See Butler, 802 So. 2d at 210 (citing section 6.19 in case concerning Supreme Court justice); Ala. Const. amend. 328, § 6.07 (using term “judges” to refer to justices of Supreme Court and judges of other courts).  Thus, Chief Justice Moore is disqualified from acting as Chief Justice until the complaint against him is finally resolved in the Court of the Judiciary.





	The phrase “acting as a judge” means exercising the authority or powers of a judge or performing any of the duties of a judge.  Alabama Canon of Judicial Ethics 3 provides as follows:





The judicial activities of a judge take precedence over his other activities.  His judicial duties include all the duties of his office prescribed by law.





Ala. Canon Jud. Ethics 3 (emphasis added).  Canon 3 contains separate provisions for “Adjudicative Responsibilities,” Ala. Canon Jud. Ethics 3A, and “Administrative Responsibilities,” Ala. Canon Jud. Ethics 3B.  As recognized in Canon 3, the duties of a judge encompass both “adjudicative responsibilities” and “administrative responsibilities.”  Disqualification from “acting as a judge” thus disqualifies a judge from performing both his adjudicative and administrative responsibilities.





	Section 12-2-6 of the Code of Alabama provides:





Whenever the Chief Justice of the Supreme Court of Alabama shall, because of illness or otherwise, be disabled from actively performing his duties as chief justice or those ex officio duties imposed upon him by law . . . the duties so imposed upon him shall be performed by the available associate justice of the Supreme Court in order of seniority based upon continuous length of service on the court, and such associate justice of the Supreme Court is hereby authorized and empowered to perform all of the same in lieu of the chief justice during the latter’s disability . . . .





Ala. Code § 12-2-6 (1995).  This section provides that the duties of the Chief Justice shall be performed by the senior associate justice, as acting chief justice, whenever the Chief Justice is disabled from actively performing those duties “because of illness or otherwise.” Id. (emphasis added).





When a judge or justice is “disqualified from acting as a judge” under section 6.19 of Amendment 328, he is legally disabled from performing the duties of his judicial office.  The disqualification of the Chief Justice under section 6.19 means that he is “otherwise . . . disabled from actively performing his duties as chief justice or those ex officio duties imposed upon him by law.”  Upon disqualification of the Chief Justice, all of his duties as chief justice and all of his ex officio duties must be performed by the senior associate justice who, as acting chief justice, “is . . . authorized and empowered to perform all of the same in lieu of the chief justice during the latter’s disability” under section 12-2-6.





CONCLUSION





Under section 6.19 of Amendment 328 to the Constitution of Alabama of 1901, the Chief Justice is disqualified from exercising the authority or powers of his judicial office or performing any of the duties of his judicial office while a complaint against him is pending in the Court of the Judiciary.  While the Chief Justice is disqualified under section 6.19, all of “his duties as chief justice and the ex officio duties imposed upon him by law” must be performed by the senior associate justice who, as acting chief justice, is required and empowered by section 12-2-6 of the Code of Alabama to perform all of those duties.




















QUESTION 2





If I am authorized and empowered to perform all of the duties and ex officio duties of the Chief Justice, do I become the administrative head of the judicial system during the time that the Chief Justice is “disqualified from acting as a judge” under section 6.19 of Amendment 328 to the Constitution of Alabama of 1901?





FACTS AND ANALYSIS





Under section 6.10 of Amendment 328 to the Constitution of Alabama of 1901,





The chief justice of the supreme court shall be the administrative head of the judicial system.  He shall appoint an administrative director of courts and other needed personnel to assist him with his administrative tasks.  The chief justice may assign appellate justices and judges to any appellate court for temporary service and trial judges, supernumerary justices and judges, and retired trial judges and retired appellate judges for temporary service in any court.





Ala. Const. amend. 328, § 6.10.


	


	As discussed above in response to Question 1, the duties of a judge encompass both “adjudicative responsibilities” and “administrative responsibilities.”  Among the “administrative responsibilities” of the Chief Justice are his duties as “administrative head of the judicial system.”  While the Chief Justice is disqualified under section 6.19, he is disqualified from acting as the “administrative head of the judicial system.”  Thus, under section 12-2-6, the senior associate justice, as acting chief justice, must perform all of the Chief Justice’s duties as administrative head of the judicial system while the Chief Justice is disqualified.





CONCLUSION





While the Chief Justice is disqualified under section 6.19 of Amendment 328, the senior associate justice, as acting chief justice, must perform all of the Chief Justice’s duties as “administrative head of the judicial system.”





QUESTION 3





If the answer to question 2 is yes, am I then required to appoint an Administrative Director of Court?





FACTS AND ANALYSIS





Under section 6.10 of Amendment 328, the Chief Justice “shall appoint an administrative director of courts and other needed personnel to assist him with his administrative tasks.”  Ala. Const. amend. 328, § 6.10.  The use of the term “shall” in this provision “connotes a mandatory duty for” the Chief Justice.  Vaughan v. Oliver, 822 So. 2d 1163, 1179 (Ala. 2001); see Hornsby v. Sessions, 703 So. 2d 932, 940 & n.3 (Ala. 1997) (citing use of “shall” in section 6.10 as example of mandatory language).  The Administrative Director of Courts continues to serve at the pleasure of the senior associate justice, as acting chief justice, just as the Director served at the pleasure of the Chief Justice.


 


CONCLUSION





While the Chief Justice is disqualified under section 6.19 of Amendment 328, the Administrative Director of Courts continues to serve at the pleasure of the senior associate justice, as acting chief justice, just as the Director served at the pleasure of the Chief Justice.





QUESTION 4





If I am authorized and empowered to perform the duties of the Chief Justice under section 12-2-6, do I have the power to discharge or reassign members of the Chief Justice’s staff during the period of time that the Chief Justice is disqualified from acting as a judge?





FACTS AND ANALYSIS





As stated above, while the Chief Justice is disqualified under section 6.19, all of “his duties as chief justice and the ex officio duties imposed upon him by law” must be performed by the senior associate justice under section 12-2-6 of the Code of Alabama.  Among the powers of the Chief Justice is the appointment of a confidential secretary, law clerks, and staff attorneys, who perform the duties assigned by the Chief Justice.  See Ala. Code §§ 12-2-70, 12-2-130, 12-4A-1 (1995); see also Laurie v. Ala. Court of Crim. Appeals, 88 F. Supp. 2d 1334, 1347 (M.D. Ala. 2000) (interpreting section 12-4A-1), aff’d, 256 F.3d 1266 (11th Cir. 2001).  The Chief Justice has the additional responsibility of providing “for the orderly administration of justice within the state.”  Ala. Code § 12-2-30(b)(8) (1995).  Thus, the senior associate justice, as acting chief justice, is empowered to assign the work performed by the staff of the office of the Chief Justice, and that staff serves at the pleasure of the senior associate justice, as acting chief justice.








CONCLUSION





While the Chief Justice is disqualified under section 6.19 of Amendment 328, the senior associate justice, as acting chief justice, manages the personnel and staff of the office of Chief Justice. 





	I hope this opinion answers your questions.  If this Office can be of fur�ther assistance, please contact me or Charles B. Campbell of my staff.





Sincerely,











Bill Pryor


Attorney General
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The Honorable J. Gorman Houston, Jr.
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